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. we 2 ſeveral: Collections * 5 
judicial Determinations on particular 
Subjects, as the Law of Arreſts, Awards, Cor- 


porations, Covenants, Diſtreſſes, &c. yet there 


is none concerning Bills of Exchange; which. 


are undoubtedly Objects of ſome Attention, 
: whether. we conſider their gre 
Principal Medium of foreign and inland Com- 


merce, or the very particular Nature of the 


in them. For the Covenant which paſles 
« between the Perſon who gives: the Money 
« and him who undertakes to remit it to ano- 
« "ther Place, hath in it ſome particular Charac- 


e ters, which diſtinguiſh it from other Kinds 
8 « of. Covenants that ſeem to RAVE _ aan. 
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of Trade better known and more univerſally 


- underſtood, is the Deſign of the following 9 


* which contain not only all the Caſes i in 


et 222 » Domat. B.. Tit 16. 94 : „ 
. | . 


Ta en this e A — | 
4 2 the Law concerning theſe Inſtruments 4 


4 


\ * | 4 \ 

* » LE” . "1s l * l 2 

„ 19 ht 157: 4a. — 130 k + 7 - « 8 - 
: - 
0 , > Py 
SCTy v3 1 E * 1 * * E. wo, 2 4 : 
a © 
Y \ 
: — 
* # 
i f 


n 


| Contract created between the Parties concerndd 


. P R E F A C E. | 
the Reporter, the Dictionary of Ti rade and Com- 

merce, Lex Mercatoria Rediuiva, and other 
Books on this Subject, but alſo ſuch as concern 


4 : . Promiſſory Notes, Bank Notes and Inſurances: 


And this "us Editor has attempted to do, not 


wg by obtrudipg | his own thoughts upon the Reader 


in Relation to any Point of Law, but by con- 
necting together the Caſes that have been de- 


i in their natural Order. e 


The Caſes, except 0 as have den ahm 5 
From the Abridgments, are here inſerted at 
large; for though more than one Point of 
Law' be ſometimes determined in the Report 
of one Caſe; yet the Editor hath choſen rather 
to inſert the whole Caſe under the principal 
Point, and afterwards refer to it, as Occaſion 
requires, than to mangle it by taking only 
That Part, which more immediately relates to 
the Matter treated of, and by that Means ren- 
der it neceſſary for the Gentlemen of the Law 
and others to conſult the Original Reporters. 
But though moſt of the Caſes are inſerted at 
full Length, yet the Editor hath not ſcrupled 
now and then to take ſome Propoſitions from 
ſuch Caſes to throw greater Light upon what 
hath been ſaid by others; and therefore in the 
Table of the Names of the Caſes the Reader 
z referred to the ſeveral Pages where os _—_ 105 
Caſe | Is cited. | IF | 
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and other Books, the Reader will here find 


three Caſes that were never before printed. 


Theſe are the Caſes of Heylins and Adamſon, 


and Goſs and Withers, in the Kings Bench in 


| Michaelmas Term 1758; and the Caſe of Sir. 
Alexander Grant, Bart. and Mr. Innes at Guild- 


| ball, the 15th of May 1759. Three Points of 


great Importance to Trade are determined in 
' theſe Caſes. By the firſt, the Queſtion whe- 


ther the Indorſee of an Inland Bill of Exchange, 


muſt, in an Action againſt the Indorſor, prove 
a Demand of the Money from the Drawer, is 
ſettled in the Negative. The ſecond aſcertains 


when the Property of a Ship taken by the Ene- 


my is di veſted out of the Owner: And the laſt 
ſhows that, according to the Cuſtom of Lon- 
don, a Perſon may inſure the Body and Freight 
of a Ship and the Premiums paid for them re- 
ſpeftively. In this the Plaintiff's Charge and 
the Defendant's Objections and Diſcharge are 
inſerted at Length; ſince. as there were two 
Verdicts for the Plaintiff, one again Mr. Innes 


and the other againſt Mr. Roebuck, another of 


the Underwriters (who, as Mr. Innes was not 
ſatisfied with the firſt Verdict, permitted the 
latter to make Uſe of his Name to try the Me- 
rits of the Caſe a ſecond Time) the Manner of 


en en * 
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making up this Charge eſtabliſhes a Precedent —@ 


for future Caſes of the like Nature. 
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Ga er. I. of the News and. Freedom of Trade and 1 | 
or Exchange. 


1. HE Neceſfity of trafficking in order to PTY all 
| the Conveniencies of Life, and the Advantage 


_ ariſing from foreign Trade, Page 4 
2. Trade is free to all by the Common Law, 

3- TheFreedom of Trade is provided for by Magna che, 

g ibid. 

4. The King, however, may reſtrain it ; but ſuch Reftric- | 

tion ou _ to be for the publick Benefit, 3 

5. The King may, in ſome Caſes, reſtrain a Subject from 

going out of the Kingdom; but not if he goes on a law- 

ul Act, as to Trade, 4 

6. In what Caſes the King may reſtrain his Subjects from 

trading with an Infidel Nation; and the · Opinion of Gro- 
tius and ſeveral eminent Lawyers hereon, 1. 

7. The Cuſtoms of Trade and Merchants are ſupported by 

the Common Law; and the Judges are bound ex Offictc 
to take Notice of them ; and if any Doubt ariſts concern 
ing them, they may ſend; to the Merchants to know thei 

| Cuſtoms, as they may ſend to the Civilians to know their 

Law, ib. 


Seer. II. Of the Antiquity as 2 Kinds of Exchange. 


I, 7: The Antiquity of Exchange by the Jewiſh and Roman 
3 Exchange by other Nations in Imitation of thoſe People, 6 
5, 6, 7, 8, 9. Several Species of Exchange, as common Ex- 
change, "real Exchange, dry Exchange, fittitious Exchange, 
. Lid * and true Exchange, 0, 7 
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1. "Bil of Exchange defined, | . | Page 8 


2. Cuſtom of Merchants, as to forig Bill bath prevailed | 
Time out of Mind, 7 th, 
3. The Nature of this Cuſtom, 3 


"i Gentleman on his Travels drawing a Bill makes him 
* a Merchant for the Purpoſe of making him liable to the 
Kepayment of the Value, in Fas: it be not accepted or 


paid, | as 
5. If Drawee refuſe to accept 0 or c pay he Bill, Payee may 
. cauſe it to be proteſted, _ e 
| 6. Uſe of 2 Proteſt, ih 


7. A Proteſt on a foreign Bill. is Part of the Cuſtom; ib. 
, A foreign Bill muſt be proteſted on the laſt Day of Pay- 

ment, and if the laſt of the three Day be a great Holy-day, 

the Day before is the Day of Payment, 35. 
9. Bills of Exchange are not Securities of as high a Nature 
as Bonds, or Specialties; and are therefore within the Sta- 
TOY ute of Limitation, and muſt be ſued for within ſix Arte 


10 Bills of Exchange follow the perſon of the Debtor Re 
make bona notabilia where he reſides, ib. 
11. If an Infant draws à Bill of Exchange, it ſhall not bind 


him, "+ © hs 


12. If two or three Bills are drawn for the 3 Sum, they 
carry a Condition with them that only one ſhall be paid; 
and. in a Declaration on one of them; it is not ITY to 
aver 85 the other Bills were not paid, [ee :4i0k 


| SecT. IV. Of Inland Bills 


1. Inland Bills. What they arei—— There was no ; Cuſtom 

ol proteſting them before g & 10 W. 3, OS ws þ 

2. Stat. 9 & 10 . 3. reciting the Inconveniencies ariſing 

- from thence to Trade, enacts, that Proteſt ſhall be made 
in three Days after the Bill becomes due; which Proteſt 


or Notice thereof wan be ſent within fourteen Days to the _ 


Drawer, r 
{But this Statute Joes not take away the Action againſt the 

Drawer for, want of a Proteſt ; but only gives a Remedy 
| to recover Damages and Intereſt for Non payment,]. 14 
3. This Statute cquld not . wars the * was e 
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4. And 
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4. And therefore 3 & 4 Ame, C. 9, enacts that if the 
Drawee refuſes to accept the Bill; the Payee may cauſe it 
to be proteſted, Acceptance muſt be in Writing, 15 

If the Bill be not accepted, the Drawer ſhall not be liable to 
Damages and Intereſt, unleſs Proteſt or Notice of ſuch 
Non · Acceptance be ſent to the Drawer in fourteen Days, | 


Sc. | 141% ef 16 
The Value mul be expretied i in the Bill to be received ; and 
it muſt be for 20/. or upwards A Perſon ſuch 


Bill in Satisfaction of a Debt mult get it proteſted, or loſe 
ſuch Debt. This Act ſhall not diſcharge any R 
againſt the Drawer; Acceptor or Indorſor of ſuch Bill, ib, 
5. A. gives B. a Bill of Exchange on C. in Payment of a 
3 5 Debt. Not allowed as Evidence on Non it, 
. paid or agreed to be taken in Satisfaction of ſuch - 
dt 17 
I J. ſells Goods to B. and B. is to give a Bill in \ Station 
B. is diſcharged though the Bill be never paid, ib. 
6, A Note or Bill is no abſolute Payment, though agreed to 
ſuch, if the Giver of it knows the Perſon, upon whew it | 
is drawn, to be in a failing Condition, | 


$rer. V. What foall be deemed Bill of . withis the 
Tue cu of Merchangs. 190 8 


I. The Cuſtom preſcribes the F orm of the Bil, and Hog 2 
Contract, lik 1 4A 18 
2. Not requiſite to Gwe the ſame Nicery i in A Bill of Exe, 
change as in Deeds or Wills, 1th 
2 BI payable out of a particular Fund. is vo Bill of Ex- 
8 ange, | | ib. 
4. Pray pay out Ul my groweng Subſtance, no Bill of 7 


chan 


5, Bill payable out of the fifth Payment as Ly ſhall become | 
due, not good. i; 
6. Pray pay J. S. ar Order as my quarterly Half Pay per ads 
, vance, is a good Bill, ot | | 


7- Bill without the Words Palo rein i no Bll of By: 


change, _ * teh. 
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4: Lyave your Bill with me and call To-morrow ard it ſhall 75 
Tess your Bill with ne, I will look over my Book and Acctiunts 


A Drawee ſaid, that if -it came back again he would pay it, 
ib. 


A 


the Bill, is good, | eG + 
15. A Bill may be accepted for Part, * 32 
16. Acceptance to pay leſs than is mentioned in the Bill is 

good for ſo much againſt the Acceptor, ib. 
17. An Acceptance to pay at a Goldſmith's ——Bill muſt be 
. tendered in the ſame Time that a Note muſt, 46 
18. Acceptance of a Bill upon two Partners by one, binds 
both, if it concerns the Joint Trade; 47 


> 19. Acceptance of a Servant W * Buſineſs 1 


EI 0 e I here ee bind. 


05" What i is an Acceptance, © (ef £5 ens BY Page 22 

. 

3. Writing the Day of the Month on the Bill is daa 
Acceptance, 


accepted, is a ſufficient Acceptance, $84, 


i betwien the Drawer and me and call To-morrow and the” Bill 
© hall be accepted, is not a ſufficient Acceptance, ih. 
5, When the Bill was returned for Non- acceptance, and the 


ruled a good Acceptance, 

6. Parol Acceptance is ſufficient ; and an Addion lies againſt 
the Acceptor og ge as to the creep þ but not 8 In- 
tereſt and Cots, ; b 
7. A like Caſe, 24 
9. The Words 1 two Bills of 1 which you 
ſent me, I will pay in Caſe the Owners of the Rueen Anne 
do not are a ſufficient Acceptance, 43 bb He 
9. Acceptance to pay when the are fold, 5 27 
1 Acceptance to pay half in oney's half 1 in Bills, is goods 


" in Acceptance p you half; in | Money, half i in Bil is god 


12. A like Caſe; | os * 
13. A Bill may be accepted e the-Diy S is 
elapſed; and rhe Drawer is chargeable, though the Bill mY 
not preſented within the Time, 8 


14. Acceptance to pay at a longer Time than i is mentioned in in 


his , is good, 


Sea, 
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81er. vn. o the Prot. The Neceſſity and Validitythere- 
of : When to 
4% Drawee's Refuſal. 


1. A Proteſt en a foreign Bil is alolutely neee to charge 
the Drawer, 


fore Proteſt, | ib. 
Adminiſtration, | ih. 


4 If a Bill, left for Acceptance, be loſt, the Wines muſt 
give a Note for che Payment thereof, otherwiſe it may be 


on another Account, a Proteſt made on a Copy is 3 


the Drawer, not only Intereſt and Coſts, but alſo 
. tice given to the Drawer: And timely Notice muſt be de- 
. termined by a Jury and the Cuſtom of Merchants, ib. 


inland Bill, which muſt likewiſe be determined by a any 
according to the Cuſtom of Merchants, 


8. Notice of Non-payment muſt be given to the tide: in 


ts convenient Time, ib. 
Uns 9. Bill may be proteſted before the Day of Payment for bet- 
30 ter Security; but not for Non · payment, 52 
Ain 10. The uſual Cuſtom in this Caſe is, „ ib. 
3 1 cer. v. Of the Indor ſement,. 
Il is 1. Uſe and Form of the Indorſement, - | 53 
ib. 2. A blank Indorſement does not aQually transfer the 8 57 ä 
iſt be perty without ſome further AR, 
46 3. Pay the Contents to the Order of J. S; JS may "a 
binds an Action againſt the Indorſor, 54 
47 4: A Bill of Exchange cannot be indorſed in Part, T.3p 


ſubject the Party to ſeveral Actions, 
5. Bill payable: to A. is indorſed by him to B. who indorſe, 
ittoC; B. may have an Afton, e 
© darſement, | ib. 
5 N ; * 6. Drawer 
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me, and of giving Notice to the Drawer ef 


| Page 49 . 
2. Payee muſt demand Acceptance from the Drawes be- 
3. If Payee dies, there can be no Proteſt before Probate or 


_  pfoteſted, a 530 
172 2 Bill be loſt, and no new one can be had, and the Drawee | 
does not infiſt on having the Original; but refuſes Payment 


5. A Proteſt is good Evidence of Non-acceptance or Non. | 
payment, until the contrary is proved, 1b. 
6. A Proteſt on a foreign Bill is neceſſary to recover 2 | 


_cipal, 
And ſuch Proteſt muſt be made in due time, and timely = | 


7. Convenient Notice muſt be given to the Drawer of an 
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wi CONTENT.S | 
6. Drawer and ee on take notice. of the Indorſss 
ments, | I tr et nts BM 


| Beer, IX. Il, fall hey the An hd of WE 
from the Drawer, and 5 15 and 12 BIR, and 


e 3 Lore 44h Ex ads 4 7 

1. Every Drawer, Indorſor, and n & (i of Ex- oy 
| TS is table to the Payment thereof, 55 
2. On Non payment, the fares may ſye the Acceptor and 
© Drawer, „ 

; Is * can have but * aan N K. 


| 955 73 — Bo the Honour of the 17 1 5 . 16 
£ If a Bill be indorſed to the Drawer of it, he may maintain 
an Action, as Indorſee, a againſt the Dtawer, if the latter 
Had Effects of the Drawer's at the Time of drawing the 


Bill ; otherwiſe not, ib. 
b. Holder of a ul muſt tender it before the three 8 are 
ba: _y $7 


2 


| 8. The unt! Idorſee of a Bill of KELP may maintain an 
Action againſt any, of the Indorſors, _. »-% WM 
| An Indorſor of a Bill, who has paid it, muſt proye Payment 
ment in an Action againſt the Acceptor, i 
. Indorſee of a Bill of Exchange muſt grove a Demand on 
Drawer in an Action againſt the 1 e 58 
10. (Same Caſe as it is in 12 Mod.) 1 the Cuſtom Indorſor 
is only liable in Default of the firſt Drawer, 9 
11. Same Caſe as it is in L. Ram. 2 | 
m_ Indorſor is liable in Default of the Drawer, ib. 
: Indorſee muſt demand the Money from the Drawer, 63 
14 Indorſor of a foreign Bill of Exchange may be charged 
without firſt reſorting to the Drawer, 1b. 
15. Not neceſſary for à ſecond Indorſee to give Drawer No- 
tice, or demand the Money from him, . | 64. 
16. Plaintiff nonſuited for want of . Demand upon the 


Drawer, 76, 


27: Nat neceſſary to demand the: Money from the Drawer, 
; 66 
18. If the Inddifos: receives Part from the Acceptor be can- 
r to the * 5 £5: ei e P 

| ä 19. 


- 


—— htc _ 


20. Not net 


15 - 79 
8. Need not aver the Receptanee of 4 Bill to be in Wri- 


| c O0 NT ENT S. wii 
19. A Man bannt be e 


Exchange broad, afrer he has been diſchstged by * 
of that Country, | 


eflaty tb prove the Hand of the Dat in he | 

Action againſt the Acceptor g and the Acceptor cannot ſet op 
ery of the Bill, 18 

21. The Aſßgnee of the Indorſee may ſue on 2 general In. 


- dorſement to the latter only, I 
25. Winner ſhall not recover on a Bill of Exchange for Mo- 


ney won at Play agaitiſ the wm wk ; nn in caſe of 
an Indorſee, 16, 

23; 1 draws 4 Bill on B. for the Ute of 0 and B. in- 
dorſes it to D. D. —4 bring an Action for the Money, 75 

* IF a Bil} be aſſgned for a juſt Deb t Equity will not re- 
lieve, though * Bill Wis at firſt given without Conſi- 
derition;, © * Is. 


25. No Difference bet payable to the Order of A. and 


to M or Order, 76 


26. Bill upon B. 2 to C. is accepted by B. and indor- 


1b. 


NA SN as to 


. 


Srer. X. Of the lie, and Remedy ona Abe Exchange; 
ond the Manner of declaring and pleading thirean. 


1. Action of Debt, or a "general lat bim np fr lies 
againſt the Drawer; but neither Debt nor an Tndvbicatus 


aſumpſm lies againſt the Acerptor: And therefore the Re- 
inſt him muſt be à ſpecial AQioh on the "I | 
founded on the Cuſtom of Merchants 


2. Indebitatus aſſumpſit lies not againſt the Acceptor, | 38 
But ff A. delivers Money tb B. to pay over to C. and 


gives C4 Bin on B and B. zerepts it C. may have an 
debitatts ofſanipt againſt B. 1 ib. 


4. It is ſufficient to ſay, that ſuch a Perſon, according to the 


Cuftorn of Merchants, drew the Bill, 


- #6. 

6. e may pierg Protgtvit and give in Evidence that the 
Notary Public did it, 0 
7. If the Drawee be dead, or bunt be Wee eye the 
Bill, theſe are good Cauſes of proteſting it; and alledging 
in Pleading that the Party on whom the Bill was drawn 
non fi inventns, 18 fuffictent WROTE WOWINY Wie m4 . 


5 4 n= 


was adde after him, N 10% 999 3 , 
a | ; 8. 17 


— 


: 


i aCOMNEATHE NOT HS 
8. If a Bill of Exchange be drawn at Uſance, it muſt be aver- 
red what this Uſance i is; e Court will not take 
* 4 notiee of it, 1149 Ss 01044534; ib. 
38 Bill paya bie at cane, Day! This is known among 
Mecchints ts be thead FebJj1svs 1b ih. 
10. Drawing a' Bill of Exchange is an actual Promiſe, and 
W. there is no Need of "laying n (expreſs Promiſe in the 
| 19 5 . Ul ib. 
11. The u e take Notice of « ſpecial Cuſtom a- 
Merchants without pleading it, D624 (ilk 81 
- 32. Indorſee of Part of the dum in 4 Bill of Exchange can- 
not bring an Action PR Ry (his ethern rare to be 
* 5 ſatisfied, D 855 an een «It 8 
| Ws By nami the un Mer nt in Daus, it 
e ming he was a Merchant, 86 
REY It muſt be averred, in 1 the me what «che Uſance 
a 68 
15. . ſhould be areal i in the Declaration thatche Bull was 
| ſhewn or tendered to the Drawee, ody 87 
9 — 8 16 Bill muſt be intended to de dated at the Time of drawing 
BW | + 
15. Not neceſſary for * Indvefier to aver that the Value 
was received by the Drawer, oy} rot iz. 
18. Saying * — nm ae is ſufficient, without ſaying non 
ſolvit at or before the N in . 
19 ; Cour m rake ud Notice of the Cuſtom e 
chants 3-863, $236 388 
20. Exception, that no Time of 13 was mentioned in 
tze Bill; nor has the Plaintiff ſet forth that che Defendant 
| — accepted to Pay; at Sigh” * arm held 
; 4 nine ih. 
5 21. Bill for 1000 Mill-reas.: "The King of Portugal leſſen- 
ed the Mill-reas 20 per cent. before there could be Notice. 
3 Money me be baten to the antient Va- 
* . 114 1654.7 ($1.43T04. 754 3: 8 
22. Not neceſſary to 44 the Cuſtom of Fe a but i 
2 1 is neceſſary to ſhew how the Uſance ſhall be intended, 7. 
If Defendant confeſſes a ſpecial Cuſtom, Plaintiff ſhal! 
2 * Judgment; though the me, ure notice of 
the Cuſtom of particular Places, ib. 
24. If by the Law of Merchants à Man. has a Right to his 
Action, the ſetting forth the Calm ſhall be rejected as 
Surpluſage.Sufficient to ſay, that ſuch a Perſon, fecun- 
dum uſum & comſuetudine m Mercatorum, drew a Bill, &c. go 
2 2 5. If Indorſor at the Time of the Indorſement be a Bank- 


18 3 ; rupt, 


1- 


N T E N T S. vir 
ane ite be. pleaded inet 4 Commition was ken 
Outs [iv 11004 ot li dio 4? i bw 8| 
26, Adion on a Bill accepted on Condition. to pay it by 
- Bank+bills! Verdict for the, Blaingiff, and Motion in Ar- 

reſt of Judgment, for want of axerring that the Bank- bill 
given Mus, according to the Cuſtom of Merchants, purſu- 
ant to the Linen Aeg in the Declaration; but Mo- 
tion diſallowed, for it ſhal be ſo intended. 91 

27. Bill accepted for Money. won at Pay. The Arcepo 

may plead the Statute in Bar, 
28. Plea that, after Acceptance of the Bill, Defendant y e 
2 Bond in Diſcharge thereof. Court ſeemed: to think he 
: _ ſhould have Pact nan aſſumpfit, © and given, the Bondi in 
ö Evidence, eil 155 
29, Exception to the Declaration, Nee it vas er ci 
tudinem Angliæ, ouet-ruled, 92 

30. To declare that, ſecundum uſum & lente Merca. 
torum, the Acceptor is, bound to pay, is berter than to ſhew 
the whole at large, 

31. Plaintiff muſt declare upon a Cudem to ſupport che 4/- 

ſumpfit according to the common Form, N. 19. 

32. Action lies not for Part of a Sum in a, Bill of Exchatige, 

without ſhewing the other Part ti be ſatisfied,. 

33. Acceptance of a Bill of Exchange after the Day of Pay- - 

ment paſt, muſt be underſtood to pay the Bill projenty, >. 

34. In Action om a ſecond Bill of Exchange, not 8 

auyer that the firſt and third were not paid. 

35. In a Declaration it is ſufficient to ſay, that the Perſon on 

whom the Bill was drawn nan fuis inveniut without ſhew- 
ing that Inquiry vas made after him 15. 
36 If there are ſeveral Indorſements, the firſt Indorſor; in 
order to bring an Action, muſt ght the laſt Indorſee to in- 
dorſe che Bilf to him - One may — . 
tatus aſumpſit, on à Bill of 2 zan 95 

21 It is ſufficient to count upon the * — ſetting 

forth an expreſs Promi: * « ib. 

38. It is 2 Breach not to have paid the Money within the 

Uſance, | „nA >; AK Hoa Hatton 16 furry 96 

39. If a Bill dae nw necſlry o alledge any 
Promiſe of Payment, +  ** r (0-41; rely ib. 
40. — vpn A. or B. Declaration _ 4. alone i 
- ©ufficient; oft he et n 9660: © 1947 

41. In a Declaration on an gelt Bin, abe to = 
that the er and third were ane h n 


23117 „ 7 at i! 00200359 Naben 42. 8 


C 


7 „ 
- © „„ 0 


„ G At 
. 4a Sjnce 9 and 10 le Postel ws deer Tet forth in 


the Declarati Werde gs 
4 Court will l tals o notice of the Calbe of Merchants, but 
1 not of that at Am/{rrdam' ot Prnict, 1 ib. 
44+ If no Day be mentioned wen the Bill 6a be paid, 
and. Payee promiſes; to! pay: it on a Day certaif, Action 
mult be 40 founded on the Cultom of Merch nts, and ant on 

| | the gpm, reement, _ " nc 10. 
46: Bll © xchange need not ke expreſil! averred"to' be 
1 ef Cuſtom of Merthants; but if, às ſet out iti the 


ation, it appears to be withir the Culfond,” lt is fuf- 


420 fe * A 9 
46. If it be alledged that J. S. made his Bill of Exchange in 

| _,Wiiting iting, and by the ſaid | Bill requeſted, it 1s fuflictent 
without ſaying that the Bill was ſigned, de. 
47. Money det on a Bill decreed i in Equity to be re- 


48. IF a Bill N e by Kade Beller [may be has 


3 daten is boft by the Pay yee, piace decreed to yay 
3 to be indemhiffed, | 76. 


Der 7 ill ee. or the 9 there- 
ET elony, Wr | 578 0 ln "ou . 199 
| 2 | { +114 $\ Wd er. g 

Scr. I. Of. the Boidence negro vi as ition e. 
"2 a Billof Barbange. nog GON Ss 28 2 


eee i be Sik Hah een ee 

1;>Bills of Exchange given in Nawe of a — 655 not 
allowed as Evidence on non a unleſs agreed to be 
taken us ſach, WAH DOK ee fins 251, eee 100 
2. Indorſor df is Bill; ef Exchange, who, has paid is muſt 
- prove Payment in an Actioꝶ againſt the Acceptor, 101 
3. Indorſee need not prove the Dtawer's Hand, 177 ib. 
1. Iudorſee need not prove a Demand on Drawer; 16. 
F. To ſhew a Proteſt, not neceſſary to ren a a Ioſtryment 
— atteſted by 1 Notaty Publie, Nonne 11143588 1-ind; 
6. A Man may authorize another by Parol to indovfe his 
Name upon a Bill of er and this is ud: ſame as if 

-- he bad done it himſelf, 11400 lth, e 
"78 Debt oma Bill of E e by eil to be due 
to the Teſtator It. is neceſſary ied en the Acceptance 
us in the-Teſtator's/Life<timey © Ps, 08h. 
8. In Trover for a Bill of Exchange, the Perſon who carried 
t to the Defendant — was held a good Wit- 
neſs, | ib. 

| | | 9. Demand. 


4 Demand muſt be made on EA 
change, and the Maker ag. romufſory, dae before the 
car be ſued 313 5 102 

10. Sending a Letter to 0 Poſt. houſe is not ſufficient Evi- 
dense of Notice to the Acrepte r, . 

11 Confeſnon of Defendant, that he was come to Town to 

h:on the Trial of an Action brought again him 8 
c Ions, had ee Exide "WP! 1 2 In 
ment,, 1 $3 "i 
h- 19 1 fir 


it O1 JUG 194 78 A 00 


| 1 XII. Of the Damages recovered fo weren, 


T4 TER 


| 5 Iotere& commences from:the Demmind! made, 1803 
2. An accepted Bill is proteſted for Non · payment, and 45 
wards indorſed to the Drawer ho brings an n, | 
tereſt given from the Time ofthe Protalk. . 
3. To charge the Drawer with Intereſt and Colt, the Drawee 


- mult refuſe to accept the Bill in . 1 


0 H A P. Il. of bau and Car Now. 


d 
D 93 


ect. I Of Promiſſory Notes at dur hg Law, ad the 
Stat. 3 & 4 Ann. e them. | 


a irn ? 


A "As Ie ore 2 no AQion ach heed. an a 


Promiſſory Note, nor was it aſſignable, 105 
2. And therefore to ee T and C Stat. 
3 and 4 Ann, enacts, that 106 


Every Note ſhall be affignable, and indorkble over, a8 a Bill 
of Exchange, according to the Cuſtom of Merchants, 10 
| And the Fan. to whom. pay able may e an Action 
thereon, «FH „e vnn A ib. 
As may likewiſe che ladorſce or Ae 80g the 12 
ſor, [ Jets 1 . 
And Plaintiff u may recover Damages a0 Colts of gait; but if 
non-ſuited 7 r e wade Defendant ſhall recover 


Aion ſhall £ brought — * Time appointed by the 
27 Statute of Limitations, I ng xt ems es i 
3+ Note wrote by Plaintiff, and. ſubſcribed. by. the Deſend- 

ant, is a Note made and figned within this A att 08 

4. Waot of n eee be 

| 5 Labonte 01 #6. 
1 N Seer. 


— 0 
1 * — 4 * * A 2 - 
* * - N 
- 


1 CON 1 8 ENDS 
$A yt He wp? ! WAA | Nena abs: D 


Ser. . lu Jhalt be diem « ogthiable Nate within' this 


JT v1 1; 14 57 ” 977 18 A 2 
|, Statute, | 4 | LAT O Vn! meh YN 
N 2. 2 p 290 Av ell * eee n voy 1155 Hy | 444 þ\ 


+ No, preciſe W' 'ords neceſſary to be ved in a promiſſory 
3 Norte; =p 900 eee SO DSI 5%; 4H T2168 
"2, 2 miſe to pay” .o uch, or render te Body of 
. 7 bay t eta ay, Is not good,. ib. 
2+ Zo to pay ſo much, oh the aker ſhould marry, not 


„ % 07-119759 9M 2 15 Sorvofiert ds 100 
4. Alike Caſe, cee on Ilie, v „el. 
x Note t be dittintable for Money is within the Statute, ib. 
ote to pay two nths after the Ship; is paid off, is good 

* 12 Ne: y e 1G My Hr SAI YO 
4 Now. adj judged to be n ite, rng ib. 

4 Note to pay 11 L. at the ayment of of the + Ship Devonſhire 


for Value received. 111 
9. Note payable ſo many Days after the Death of the Draw- 


er's Father is good, M J. af Bhs 
IS Not to deliver Hoſes &c pod pa oney is not 
with n the Statute, 7 y NN, 4 V2 / 112 


11. W's to pay for 'the Debt of e is mugs, ib. 
12. Note to pay Value received 4 the _ ©." in Roſe- Mary- 


Lane, i goody . 8 3 $. l 160 3. 
13. I promiſe to . 0 1. 4 r wal ay it 
e 
221 . E. 155 LO] go. Sent. 

3 Free — v Prone r. 4 
525 Notes may be indorſed by eee U 12 
2. Note payable to a Feme Sole, who afterwards marries, mu 
de indorſed by her Huſband,» 1 19 1 + 1 the 


8 * A Femg, Cyvert cannot indorſe'a Promiſſory Note, tl #b, 


4 bet if, 3T: 97 * n 210 ene * 


rer. IV. of demanding the Money from the Maker of a 
Proniiffory Note, and Juitg bin and tbe Iadenſor. 


"et 2 480 42 20+ 41 E- $YY 2; 7 43 * 
— ann ed 11 
1 Indorſee of a, Note muſt demand the Money from 1 
| Fe Drawer 6 r Maker; g 20% IO YH $3107) 4H Hem H 114 


* Demand muſt be made on Maker of a Note before 
the Indorſor ca be fuel) ange jb. 
If the Indorſor of a Promiſſory Note pays Part of the 
Money, it diſpenſes with a Demand upon the Drawer, ib. 
Where a Man has owned his Hand to an Indorſement, he 


*  Gannot ſet up Forgery by Similitude, . 
5 Con- 


| 


$8; The innocent Indorſee of a gaming Note cannot main- 
9. Indorſement of 4 Note to A. is an Indorſement to his 


6. It is a Contempt to take out Execution both wy the 


10. Oey Notes are not merged by an 


CONTENTS ail 
5. Conſideration of a Promiſſory Note inquired into, 114 


6: White Patt of 2 Note is received of the Drawer, the In- 
dorſor is not to be reſorted to for the reſt, 115 


7. Aſter Judgment by Default, a Promiſſory Note ſet out in 


the Declaration need not be. proved. 41 


tuin an Action againſt the Drawer, 75. 


Order, \ | 16 
10. If che Inforſee of a Note be privy to a Fraud i in pafſing 
it, Equity will relieve againſt him, 7, "to 


11. If the Indorſee gives ime to the Drawer, it diſcharges 


the Indorſor, 117 


12. Defendant cannot oblige Plaintiff to produce a Note to 


be inſpected before the Trial, 118 
13. If the Indorſee neglect to demand the Money from the 
Maker of a Note, Indorſor is diſcharged,  _ 119 
14. Abſolute Note, agreed to be conditional, relieved ft 

in Nn, 5 


Sect. V. 07 the Aion 4 Remedy on 4 „ Proniir Note, 
| and. the Moe of declaring and n ther cen. 


I, bebt lies ** on a Promiſſory Note, . 
2. The Day is material in ſetting forth a Note, 1b. 
3. The Indotſor of a Promiſſory Note may be alledged to be 

” liable, according to the Tenor of the Indorſement, 121 


4. A Note, alledged to be uuritten by the Defendant, need 


not be ſaid to be ſigned, 122 


| 5. Fecit notam per quam e ar. without ſaying that 


he ſigned, held good. * - - © 


OE and Indorſor, eng 
joint or ſeveral Note, how to de declared on, „ 


J. A ia Caſe, 


' 9. Delivery of a Promilfary Note i is 2 "good | Conſideration of 


an Aſſumpſit ; though the Note was given without Confi- 
deration at firſt, 125 


11. 1: Forging any Promiſlry e, | . 
eee bb . J 5 5 x & bes "1 x ' ax 2 8 
A en 3} TW 4 #7 8 9 W | $2, 


:% 


A - — _ 


wir C ON T E N T- OY 


E 1, VI. Caſh end Galaſmit bt Notes. - The eee, 
2 Win le nd e ö N 


Bill nayable 10 7. Aae Bearer en 


2. Ha iges E 4 or 
K haſe; if to A. or 


1 A Nate e 023, 1 


vill, To ver Bills. gives = Servant. the Bros 


5 17 Menn 14 2 33 Zeiger 44. K 


nne . E N ÞD, | ane 2 8. 01 


G4 24 ud 1 Jon . Kt. J. 12 abe 


able to charge 
Drawer. But Ky jon (Ang —— be not 
ſufficient to pl La Drawer, yet it is good e, — 


3 and Indor | 
Order derte auh war- 
ran it, oy ib. 


3. Action cannot” be brought” upon 2 Goldimith's Note by 


ur Bearer, (though it be payable to S. or Bearer) 2 


gainſt the Goldſmith, 


. * = 


1 A Party receiving 2 ' Galdinithis Now, and , it 


. the next Day, accor U Wen bear the Loſs 
ie Goldſmith fails, 4 19 Bede dba 129 


315 If Caſh Notes are A and cancelled, in order to receive 
the Money, and new Notes taken; in caſe Payment be 


ä „e ke 3.086 raw. . the Taker! of yy 


otes 15. 


#37 


s. A Perſon who does not demand a Goldſmith's Note in 


- two Days takes the Se Fil | 1 ih, 
| Ae, . ee ee - 


| 130 
Note paid away in tue Afternoon, and Payment apt next 


is in 11 Morning, muſt be made good, 13 


2A Note 8e in the Morning muſt he ſent gut at bury 


bell the next Morning, e ee 


dn 1 Payment top 


be made g 


the next 475175 mu 


15 115 Ca LLP toe —_ Bills of — — 


"The read 1 1 ey may be indorſed as ſuch —— 


be pai teaſonable 1 
15 e Pl fie 1 aye hang 100 
„Jaan n 


35 . ſends a TY 1255 n oY a G {mith' 8 Note ia inveſt it 


Goldſmith fails; + is Aulyerable, to. On 
Av „ eg | ig A1 


16 Ter 47" a Bonk Bil be agai aft. th 
it, but not againſt his nee, 


wn 1 dsl afſump/it does not lie u upon a ſpecial Promiſe to 
3 ady Fn en l, in caſe the Bill be ot 


- 16.1 


CONTENT SS. ir 
16. If a Goldſmith gives a Receipt for anather Goldſmith's 
<2 he muſt demand nn the 
* \ Waere BD 4 orb 723-458 40 

17 Bill ST > A. or Bearer. A. delivers it ie ä 

dorſement to B. for Money : This is a Sale of the Bill, 142 
18. Beater of 2 Goldſmithꝰs Note muſt demand the Money 
0 1 neee 


A 5298130 bs „ eU NE; gps 


43 


"CHAP. uh. + of Pourcizs of Asslar. | 
er ee e Dieren | 
Sgr. I. 40 8 "X05 Ae The Antiquity, Ne 2 
1 * 4 l various e | 


12 1 14 £3 7 * 2 
* 


1. Definition of en 145 
2. This Cuſtom was firſt introduced b Claus Call in 
order to divide Loſſes at Sea, and that one Man ſhould 
not ſuffer the whole, 33 
3. Mr. Savary thinks'it was firſt invented by the Jews, - ib. 
4. Various Ways of aſſuring, 146 
5. Policies of now inſure againſt all poſſible Acci- 

| dents, e 


rer. U. Of the Of of Aferanc need 2 1 43 z El. 


165 By this Statute the Judge of the Admiralty, the Recorder | 
of Landon, two Doctors of the Civil Law, two Common 
Lawyers, and eight Merchants, were impowered to bear 
and determine all Cauſes relative to Aſſuranges in a ſum- 
mary Way, without the Formality of pleading, d 147 
645 II. hey had Power to ſummon Parties, examine 
bow NN impriſon for Diſobedience to their Jecrees, 


Wh 148 
Sec. III. Appeal lay from their Sentence to the Lord Chan- 
_ +. cellar or Lord Keeper, ib. 


$2. IV. Every Comamigoner ſhall take an Oath, .. ib, 


2. ae of Policy have Juriſdiction of al Matters incic 

tds the principal Matter, 12 
; 55 Party may bring an Action at Law, thougb his Suit was 
diſmiſſed in the Court of Policy,” \" 


4. e of a "Man's Life not vnn. the frye, 4 


8. Be. of 43 Bk. wy aer and 14 Gor 
JE! M18 | ay Plain- 


/ 


WE < eO'WT EMT S. 
6. Plaintiff ought to prove the ee of his Bill, though 
the Defendant be in Contempt, U e ee 360 
7. Fraud not cognizable in the en of Pelicies and Aſſu- 
ranch e ee 2699 1 ede n r e ee 
8. But theſe Statutes did not me ey the Juriſdiction of 
-nithe/Courts of H/efminfteryr but only gave this — 
Court a concurrent Juriſdiction with hem 1 52 
9. : Advantages of inſuring in this Office, Ne lt; 
101 Buſineſs: of this Court diminiſhed, and the granting of 
+ Commiſſions was diſcontinued, W276 rt arr 4 
11. After this no public Law has been made in England con- 
cerning Inſurances till the Vear 170, When the Corpora 
„ ions called the Real Euthange een and Londm Afi 41 
ny runce, were erected, MAT 2 | ib. 
Seer. III. C/ the Royal Exchange 8 — London 
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5 Kas the Arrears of the Civil Liſt, for obtaining the 
* 's Charter, with the Sanction of Parliament, in order 
abliſh theſe Companies, 154 
Uk Majeſties Meſſage to the Houſe of Commons hereon, 16. 
Tos to which a Bill is brought in, by which it is enact- 
ed, that it ſhall be lawfſul for his Majeſty to grant two 
Charters to ſuch Perſons as ſhall be therein named, and to 
make them a Body "_ and rained witn Power to 
„rb er, 54 i I 15 . 
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$42. IV. They ſhall provide doch Stock 9 ready Momny 
ſhall be ſufficient to anſwer all Demands for Loſſes, We. 1 I 30 
Satt. VI. May raiſe Money by taking Subſeriptions of par- 
ticular Perſons, &c. th, 
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. $eft. XI. Power to make By- Laws. 15. 


Sect. XII. All other Corporations, and all Partnerſhips for 
\ aſſuring Ships or. Merchandize, ſhall be reſtrained, &c. 
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| 188 
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not anſwer able {tr 4, 1h, 
16. If Owners inſure and then lade prohibited Goods, which 
,,Are;ſeized :. Whether Infurers liable??? * 
27. di; prohibited Goods * inſured, Inſurers are not anſwer- 
. able, het WO81 24: — 04191 
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proyes to be an Enemy's Ship, and 3» conſeuentiyQbincts 
the Inſurers ſhall anſwer,” | 192 
19, Salt belonging to ng wang is 2 5 fo; as not to 
-. meaſure out the ſeveral Shares of the Proprietors, Que 
who ſhall ſuffer the Loſs, + 1 Hmm WO of Does 2 
20. Goods loſt. after. the O has taken them from. the 
Ship into a Lighter; Inſurer not chargeable, | 193 
21. Inſurer is Dy where 5 Ship goes back to ' perform. Ou. 


rantine, Ty 47 7 194 
22. Policy on ary Chip the Plalatir ſhould fail in from. 22 
inia to London not transferred to another op, that, the 
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2 3 Where, Salv. ge fall ſhort of * F ah it is a ; total Lob 


196 | 
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ſurance of a Ship and Freight en only the F reight 
of Goods actually ſnipped. 8 
165 Policy againſt Reſtraint of Princes is void, where the 
+ Inſured act contrary to the Laws of Countries, 85 
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offered to abandon. to the Inſurers) to diſcover what Goods 
were on board, and to deduct the Amount of the Goods 
ſaved out of the 600 l.. ib, 
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the Time of the Lo 1 
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Months. She was} taken, by the French, Ind afterwards 


. retaken, and on Payment of Salvage reſtored 10 the Owners. 
re 1 1155 r 203 
31. Ship 
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as ſhe could. After rds the Goods were put into a 


Uighbter, which was ſu Inſurers not liable. 203 
| 32: If the Governmens- lay an Embargo upon a 7 
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1 45 Pr oe HA CIAL en $30 13d. 
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The Affere ese Babe Naga ee d 116K ag 

at 557 855 is deſerted by her Captain und Crew, and and aſter- 
-- wards. brought into Harbour. Aſſurerb are liable 206 
36. Aſſurers chargeable" for Goods taken in à neutral Ship, 


and expreſſed” in the Bills of Ladiag to be for a neutral 


Account, 2. AI Kiener 7 208 
37 A Privateer inſured for a Month was Jamaghs by: the 
Enemy, and could not be-refitted (during "that IT 1 In- 
ſurers are diſchafged. 7 »%R10 
35. Inſurers on euch Ships in the late War liable, 212 
4 "39 A Ship inſured Intereſt or no Intereſt was taken and ran- 
ſomed. Inſurers were obliged to pay an-intire Loſs, 215 
40 A Ship” inſured Intereſt or no Intereſt was taken, re- 


193 taken and folio ray Salvage: Na were tamen, 


tt 28 * YO Ad 14411 Ju MJ 4 43 444 14 217 
15 $hip inſured Intereſt- or no Intereſt eisen, ſo much 
Damage from a Storm, that ſhe could not JR the 
'» Voyage: Inſurers chargeable,” Pol Wade 4.9014, S109 
42. A like Caſe, © © «i 420 
= A Ship and Cargo were taken 0 h for more 
"than they eye for, Inſurers charged with an entire Loſs, 
222 
44: A 3 1 501 * two Months, Intereſt or no In- 
tereſt, was taken, retaken and Salvage forgiven; Inſurers 
were charged with a total Los, 224 
4: A Ship- inſured at and from Liſbm was "deſerted by her 
"Crew, and ſhe lay there till worten and broken to Pieces. 
Inſurers are liable, 133225 
4 ou If a Ship inſuted be diſabled,” add * E's are put into 
Another, which proves to be an Enemy 0 Ships and is ſeized. 
**Tofurers are liable, 226 
47: Goods put into a Lighter, are deſtroyed by Lightening. 
The Ship and remaining Goods. ſhall anſwer, and conſe- 
_ "quently the Iaſurer; but if the remaining Goods and the 
Flags are deſtroyed, the om 11 — are n, 


227 
48. When 
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49 Alike Caſe, | 228 
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| the Goods on board her; 5 
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than the Ship is word 1/4" 8. 
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54. If the Policy runs, until the Ship. Jha . ended and 
be Aiſeburged of ber Voyage, Aﬀfurers not ANN dy ber 


Atrival at the intended Port, 
95 Ship inſured under Captain FJ. S. 1 
may charge the Captain without to the Inſurers, ib. 


| 86. Inſuratice'on a Ship % er not igt. She was miſſing a 
long Time; and in three Years a mall Ship richly laden, 
(made out of the former) arrived at 4 8 Now what Pro- 


| / »poftion'the Infurers are chargeable, . 230 
8 575 Blank was left in the Policy os the Place of the 
0 s Diſcharge. Inſurers not liable, ib. 


| FE w Ship inſured be taken by the Briciny: nnd retaken 

before it is carried 11fra prefidia, i into FRO place of Safety, 

de Inſurer is not liable, 431 

555 When the Inſurance is be no Intereſt the Plain- 

tiff need not prove his Intereſt 3; for the Defendant cannot 

© =controvert that, 234 

: . If a Ship inſured for three Months be faken, within the 

Times and retaken and reſtored to the Owners on Pay- 

. — of Salvage: Inſurers are Epe wt 235 

game caſe more fully reported, 23 

oh Ship inſured Þr12re/t or no Intereft was taken; retaken and 

ſold to pay the Salvage. Aſſurers are diſc 2246 

65. Inforance on à Privateer for four Months at and from 

2 5 valued at 1000 1. Before the Time expired the 
rew mutinied, and ſeized the Boat, Fire- arms and Cut- 

laſſes belonging to the ſaid Ship, and carried off the ſame 

and deſerted the ſaid Privateer. Inſurers were diſcharged, 
2248 
Lorne from Jamaica to England, Inter or wy b 
free of Average, Cc. The Ship was converted into a 
Hulk for his Majefty's Service. Inſurers liable, 260 
N inſured at and from London to Gibraltar, and from 
"thence to London, arrived at Gibra/tar, where * oy 
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Inſurance, Intereſt or no terelt,, f free of Averi Fo e 110 
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twelve Days i in the Enemy's Hands the was retake, 9 
ſurers liable, | 
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e and Nations, 
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6% Policy to, warrant a Ship for twelve Months; the Months | 
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2. Stat. 10 Cen. 2. Cap. 37. | 8 
A. lends 2001, on a Bous Bond, and dots 458 20 
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4. A. lends 250 l. on a Bottomry Bond, nd e ee bf 
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5. Bottomry Bond is forfeited by a Deviation, .. | 281 - 
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no Laches in the Plaintiff i for the Party failed before 
the Money was payable. , The Chief Juftice directed 


for the a * — 122. Popley v. 8 


£4 1 9 C * % 
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| What e 1 190 4 Bill 1 be- within | the 
Ws: W e N 


8 * Cuſtom of Merchants hath PE TI 
ll theſe Bills and Notes; ſo hath. it preſcribed 
their Form, and required that the ſame ſhould be in 
Writing, and drawn by the Party, or thoſe having 
legal Authority from him; and ſuch Drawing raiſes 
= Contract to pay the, ſame without any expreſs Pro- 
miſe. 3 New 4b. 606. Carth, $10. etl; 128. 
Starty v. Cheeſman, © ; 
2. As to the“ Form of 555 Bil, it is ſaid, So the 
ſame Strictneſs and Nicety are not required in penning 
of Bills current between Merchant and Merchant, as 
in Deeds, Wills, Fe. On the other Hand it may 
happen that a Writing may have the Form of a Bill 
of Exchange, and yet be deherpite, N 3 New Ab. 
606. Lucas 287. „ 
* 3. As. if A. 5 5 2 Bill 998 Form; ; Hir, pray 
| 22 to H. 19451. upon Demand out of the Money be- 
nging to the Proprietors of the Devonſhire Mines, be- 
ing Part of. the, Con/ideration- Money for ibe Purchaſe of 
the Manor of . Weſt-Buckland. "This is ro ſuch Bill 
ol Exchange as will intitle E, to an Action againſt 
; the Drawer on the Cuſtom of . Merchan hants ; for it is 
only a Direction or Arme ent to the Caſhier to pay 
"the Money, and that out 6 rticular Fund, and 
doth not anſwer the Neceffic 7 of Trade, not being a 
| negotiable Note Hor indor ble over; and charging 


„There are ta Ferit Words n ary to afod. i in a Bill of 
Enchan or Promiſſory Note. E mb by Rep. rin. 


4 
11 Geo. I. eites Raſt. 338, and ron that Deliver l @ Sum of 
Hong, makes a good hill of Exchange, . * 


. the 
jp ; ; -” 


1361. 1 Geo: 1. Jacehn v. Laſerre. 
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the Drawer on ſuch a Note, would be liable to this 
further Inconveniency, that hereby every one who 
gives his Steward an Order or Authority to pay Mo- 
ney, might be charged for Non- Payment. Stran. 


* 


591. 3 Geo; 1. Jenney v. Herie. L. Raym. 1361. S. C. 


4. So where a Bill drawn by an Officer upon his 


Agent, requiring him to pay ſo much out of his 


growing Sulſiſtence, was held no Bill of Exchange, 

nor the Drawee liable, though he accepted ſuch Bill; 
for it concerns neither Trade nor Credit; but is to be 

paid out of the growing Subſiſtence of the Drawer; ſo 
that if the Party die, or the Fund be taken away, the 
Payment is to ceaſe and determine. And it would 
be of dangerous Conſequence to make thoſe Orders 
which a Man gives to his Steward or Bailiff, no way 
concerning Trade, to be Bills of Exchange. L. Raym. 

8. In Action upon the Caſe upon ſeveral. Promiſes, 
the Plaintiff in his firſt Count declared, that one 
Thomas Rogers, 8th Auguſt, 1728, Sc. according; to 
the Cuſtom of Merchants, his certain Bill of Ex- 
change with his own Hand and in the Name of the 
ſaid Thomas ſubſcribed; did make, dated the ſame 
Day and Tear, and directed the ſaid Bill of Exchange 
to the ſaid Rogers, and thereby requeſted the ſaid 
Ragers to pay the faid Henry, or his Order, 14. 35. 


{ out of the % Payment when it ſhould become due, 


and it ſhould. be allowed by the ſaid Thomas,' which 
was afterwards accepted by the Defendant, ratione 
quorum præmiſſorum, the Defendant became liable to 
pay the ſaid 147.35. to the Plaintiff Henry, and ſo be- 
ing liable, promiſed to pay, c. Then there were 
other Counts in the Declaration, to which Counts the 
Defendant pleaded nan a ſſumꝑſit, &c. and as to this 


Count the Defendant demurred. And it was inſſted 


upon by Mr. Parker for the Defendant, that this Ac- 
tion was not maintainable upon this Bill as a Bill of 
Exchange, according tothe Reſolutions in the Caſe 
of Jocelyn. Lacert and Fenney v. Here (the two 


foregoing. Caſes) and of that Opiſlon was the Court 
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and gave Judgment for. the Defendant, L. . 
18663. 3 Cee. 2. Haydotk'v. Lyneh. 
5 56. Etper of a Judgment in C. B. wherein the 
Y | Plaintiff declares, that A. B. drew a Bill of Exchange, 
dated 25th' of May, whereby he requeſted the De- 

fendant one Month after Date to pay the Plaintiff or 
Order 91. 105. „ as my. quarterly Half-Pay, to be 
due dem 24th. June to 2th September next by Ad- 

vance. And the Action is againſt the Deſendant 

upon his Acceptance. It was objected that this was 

n Bill of Exchange; becauſe it is not to pay in all 
Events, but is left to the Pleaſure of the. Perſon on 

who it is drawn either to advance the Money mo 
And it was compared to the Caſe of Jacehm v. 
ſerre (the laſt but one) which was to pay out 4 60 his 

 » growing \Subſiftence, and to the Cafe of Jemq v. 
Herie (the laſt but two) which was payable out of 

2 particular Fund, and in both Caſes held to be as no 
| Bill of Exchange. Sed per Curiam, the quarterly 
Half Pay is a. certain Fund, which the growing Sub- 
fiſtence was not: The Mention of the Half. Pay is 
only by way of Direction how he ſhall reimburſe 
' Hitnſelf, but the Money is ſtill to be advanced on 
dhe Credit of the Perſon. The Reaſon it was held 
no Bill of Exchange in Jenn v. Herle was, becauſe 
it was no more than a private Order to a Man's Ser- 

vant. Judgment affirmed, Stran. 762. 13 Geo. 1. 

Mactlasd v. Snee & al. L. Reym. 1481. 

7. The Plaintiff declared upon the Cuſtom of 
Merchants againſt the Defendants as Acceptors of a 

Bill of crap fic „ N run in 99775 
Words: | 
22 Gilly 8 Ce. U 
Fray pay Mr. "Richard 88 


Mandy . „ Munth: tb fe 66 
Da two'bundred Pounds an Account: of Freight of the @ <. 
Veale Galley, ee. Champion. and this/Order pal 

Focus fer ie ſame. J.:Gaz8onN. 
. "Arapud fo fk Land Gilly of Leghorne 10 
0 1 as remitted from 5 of Uſante. 
6 hs 2 _ H Guax. 


J ĩ ⁵ ̃ů p ½ ̃ 11! Rt. 


= 
* 


© Þ —-» 


v. Hark (Page 18) and ſeveral Merchants proved 


1 
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noe ge ayable to Order, ſo as to be negotiable: It is 
aid 


to be for Value Fectived': And it is only an 


Giger upon a r Fund, like the Caſe of Fenney 


that they did not Took vpon it to be 2 Bill of Ex- 
cha TE and others were of a contrary O nion. 
Thief Juſtice ruled it not to be a 
change. Ele fald it was not in the Power of the 
Parties to make what Form they pleaſe paſs for fuch 


he though 


change on the Objection for want, of Value received...) 


The fecond Ob jection was, that the Plaintiff (ſup- * 
poſing it a Bill of” Exchange) had not ſhewn there 
was any Remittance to the Defendants ; and that this 

was not an abſoture Ac | 


coptance, but only.conditiona) : 
And ſo the Chief Joſtice declared he anderfiogd it, 


and left it to the Jury. But they finding for the _ 


Defendants upon the firſt Point, gave no Opinion a 
to this, e 1214. . 2. Banu V. Li r 
and Gi 


8: In Caſe for Money had. and, 188585 gr the f 
Plaintiff's Uſe; the e leaded Van g 
and gave Notice to ſet off che "ollowiog: Bill of LE” 


change, Arected to J. S. „ Sir, at fix. Weeks after 


Date pay to Bemamin Wheatley, Eſq or Order, . 
« eight Guineas, for your homble Strat, D 


% Niere London, Augu 23d. 17301; 


Trial ie was objected, and 2 to by. whe. 0 a 
firſt, that chis was not a Bill'of Exchange wi 8 
Cuſtom of Merchants, nor could be ko Advan- 


And two Obhectieus were made by the Deſtndants: 
11 That this Was not a Bil of Exchange; for it is 


0 86. 


a Bil ; ir ought to be agreeable to the Lex Mertra- 
torts The Privilege ariſes from the Convenience to 
Trade, which is not conſulted in this Caſe. And 
tit bad upon che Objeftion of che 2 | 
out of which it was to be paid : However, being 
mercantile Tran faction, he ſeft it to the Sid Jary | 
of Merchants} who: found it to be no Bill of E 


1 As ſuch, either 2 7 of Set off, or by an 


Action 


— — ¶ę— —ꝛ 
TIE” — wee —— 


* 
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Adlon brought upon it; nor would it be any Sort 
of Evidence of Money lent; 77 being 10 Conſide- 


rution, either appearing" on the Note, or offered 10 be 


change i accepted ; and this is the Way to make a 


1s 105 pay y the Bill; as if 2 0 the Tender thereof to, 


| 2 K any Words will be ſufficient for that Pur- 


proved, and it is nothing mote than a bare Power 


or Authotity to receiye ſo much to the Plaintiff's 
Ude. Secondly," that if it had amounted to a Bill of 


Exchange, yer. the  Laches of the Defendant, in not 
demanding be Money, and giving Notice in Caſe of 


Non. Payment for ſo long a Time, would effectvally 
diſcharge the Plaintiff; and eee the Plaintiff 
| Had à Verdict, at the Sittings in C. B. at Mafiminſter, 


before Lord Chief Juſtice Miles, after. Trin. Term, 
1742. Pier v. Wheathy, - Vin. A. Fo Bills of 
Exchange. MAY 20 1751377 

g Pay to me or my Or fe ach, is a Bill of Ex- 


Bill of e without the Intervention of a third 

F 2 * "Tho 1 B. Wh nr. 

* 0 4 * 

2 D TJ mW 38: SITE TE 15 | 

oh 7 AWE 5 i $þ E 75 55 v.. 

F 28157 5 F. 

N the Pl at in. hall Fay tows; a goo 
ee Re . 2 57 * 

| HE Alberts of a Bill of: Exchinge is the 

ſubſcribing, ſigning, and making a Perſon 


192 ee: for the Sum of its Contents; by obliging 


bim in his own Name, to diſcharge it at the Time 


mentioned therein. The Acceptance is uſually made 
by the Perſon upon whom the Bill is drawn, when 


it is pteſchred to him by the Bearer. ' Di#. Tr. and 
© Com: 5.” Savary's Dis, Ti.  Acceptation,, ' 
23. K very ſmall Matter will amount to an Accep- 


poſe, which ſhew the Party's Aſſent or Agreement 


him, he ſubſeribes accepted,” or accepted by me A. B. 


of T accept the G4 44 will pay it according to tht 
Contents; 


— 


o 


Contents ; theſe clearly amount to an Acceptance 
; dave Book 2. Chap. 10, K. 


r e eng the eg of e endes thin: 


Damages and Cofts, having a Proviſoe that it 2 
not extend to diſcharge any 9 that an | 


/ 


/ 
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550 
the Party under writes the Bill, Preſented 


ſuch an Acknowledgement of the Bill as 1285 to 


an Acceptance. 3 NM A. 610. Comb. 41. | 
4. If the Party ſays, leave your Bill with 3 1 


Pre rye or :call: fer it To- morrot and it ſhall bg 


accepted i theſe Words, according to the Cuſtom of 
Merchants, as effectually bind, as if he had actually 
ſigned or {ubſcribed. ſis Name according W. auc 
Manner. 19 

But. if 2 Man "rag ln your Bill with Jeng 7 will 
look aver: my Accounts and Books between the Drawer 


and I, and call To-morrow:and accordingly the Bill ſball 


be accepted; this does not amount to a compleat Ac- 
ceptance; for the Mention of his Books and Ac- 
counts ſhews plainly that he intended only to accept 
the Bill, in Caſe he had, Effects of the Brawer's in 
his Hands. And ſo it was ruled by the Lord Chief 

Juſtice. Hale at See ' Molly, Pooh. Cape! 7 


Fe” 9.20 7 5mm 7; 


RY A foreign Bill was en on che Defendant, 
and/boing)rewened for want of Ac ceptance, the De: 


fendant ſaid, that f be Bill came back again be would 


pay it; this: was ruled a good Ac nee. 3 New | 
NS; cites, | Fo 8 1. B. | Car v. Cole. 


daily . The Defendant _ ined an a a Bil of 
Exchange, And upon the Evidence it appeared to be 
a parol Acceptance only, which the Chief Juſtice ruled 


to be ſufficient, that being good at Common Law, 


i and the Stat. g C 4 Ane, Cap. g, which requires it 


to be in Writing in order to charge the Drawer with 


may have againſt the Acceptor. U a en 
the Jury found for the Plaintiff. Hor che Chief Juſs 
tice of of the © Common Pleas having lately ruled it 
otherwiſe, the Court was moved for a new Trial. 

Fils if) C 4 And, 


24 BILL of EXOAHAN OE. 
And, in order finally" to ſettle this Point, it was or- 
dered to be argued: And after Argument the Court 
was"of "Opinion, that the Directioh in the preſent 
Gate was right and agrepable' to conſtant Freter 
Sram 100. 8 Geo. 2. Lumity v. Pulner. : 
7. The” Bill was for Satisfaction of à Bill of Ex- 
change "drawn upon the Defendant and accepted by 
Mr. Pendin = whey the original Defendant die 
and it wiis/revived againſt his Executors; praying a 
w a * of Aﬀets;” and to be ſatisfied thereour. 
On the 'Proofs ſome Queſtion was made, whether the 
Acceptance was ſufficient to charge the Defendant, 
and wheth&r the Plaintiff by keeping the Note about 
rden Days after it became due; — the 
fot che Money, hac not diſcharged" the Ac. 
cep of ? Det it was infeſted for the Defendaut as a 
views Matter, that che Plaintiff had a plain Ne- 
t Law'; that his Caſe deponded upon Facts 
de toe ried wed! by a Jury; and dot be dite. 
Pa; n Care en, 77 ft boA- abaslt 2c 
Fardeviote Lord Chancellor; gegen le Phi. 
tiff ought to purſue his Remedy at Law, and not in 
this Om: ind? if the Caſe as it did ut firſt, 
3 eertzinly diſmiſs the Bill; bur the Bill of 
vor praying a Satisfaction out of Aſſets, and a 
Diſtovery of Aﬀets, it is made a Cafe of which this 
bunte takes Cognisance, and then the Prayer of Sa- 
tisfaction is an 1. that follows with it. I have, 
— 3 but that the Plaintiff is prope r 
ales Remedy in this Court. But with re. 
ot to che Acceptance, if tbere were a Doubt of it, 
at +6 the Fuct, #1 whether in Law what has been 
done atfiourits to an Acceptance, it might be fell ne- 
deſfary to fend the Parties to' a Trial at La /; butt 
think there is no Doubt of either. The Teſtator; wien 
the Fil was brought to Him. received it, entered it 
in in Bock, accbrding to his Courſe of Trade; and the 
ys proved to hav been made under 4 particular 
Number, und wrote that Number under the Bi and 
Fe retired * © Now FI PR VE TO 
r! chants, 


To 


* 


chants, chat if a Man under-writes any thing 184 
Bill; it amounts to an Acceptance, But if there were 
more than this in the Cafe,” I ſhould think ir of lirtle 
Avail to charge the Defendant; but what determines 
me is the Teſtator's Letters; and T think there can 
de no Doubt, but that an Acreptauce may be by 
| Letter, and it has been ſo determined. There was 4 
Doubt whether a parol Acceptance be good. Lord 
Chief Juflice Eyre held it was; Lord Raymond field 
the Contfary, and there was a like Caſe came once 
before me at M/ prius, Lumley and Palmer (the pre- 
ceding Caſe) and 1 had a Cafe made of it for the 
mion of the” Court, and it was ſeveral I imes ar- 
andꝭ at laſt ſokemnly determined, chat ſuch Ac- 
ande is good; much more therefore an Accept- 
As to the Plaintiff's being intitled to Intereſt, 1 
chinle ir à cleur Caſe that he is, though no Proreft 
has been made; for that is nereſſa only to iati 
che Payee to Damages againſt the Drawer, and" all 
the Damage that can be bad in foch à Cale is the Ig. 
tereſſ. Deeree for the Defendant to pay the Note 
with Entereſt, at the Rate of four per Cent. the Plain- 
tiff tq pay the Cofts to the Time of the Biffof Re- 
vivor,” and after each Party to bear their o Coſts. 
Dick Tr. and Com. to Ger. 2. In Chan, Powell and 
oo nnen e ky ge 
8. Caſe upon a Bill of Exchange agaihſt the Ac- 
ceptor. And it was objected, that the Plaintiff figuld 
nor be admitted to prove the Acceptance, until he 
had proved the Hand of the Drawer. And a Differ- 
enee was taken between this Cafe, arid the Cafe of an 
Action agdinſt che Tadorſer, Who is Hable tho“ the 
Bill be not ſigned by the Perſon who is fuppoſed ro 
draw it: Becauſe an Indorſer is in the Nature of 4 
new Drawer; whereas an Acceptor is not liabſe, un- 
leſs the Bill was fairly figned by the Drawer. But as 
to this the Chief Juſtice was of Opinion, chat the 
Prèof of an Acceptance was a ſufficient Acknow- 
ledgetnent on the Part of the Acceptor, who muſt be 
wo ſuppoſed - 


oy — 189 14 
gued, 


| 
| 
}1 


. 7 26 Of. marge . 


ſuppo oſed tc 
5 ent; 7 A Re 
and therefore 1 the 7 pax Beth ben the contra- 


| [2 dhe _ reading the Bill on Behalf of che Planciff 


ould not a 08 8 3 the PN was 


15 


17 7 8 the 1 
«they living io Dublin ny ws _—_ to 
pe to have their Aoſwer er ot 195 þ 


J W Lda got expect they will. pay them, but 


«Proper fo take their, Anſwer 1 77 I = e 
"*requelt you will acquaint Mr, I lkinſon 7 — 

e "That, he caay peſt {arisfied of che 1 In.an- 
"other Letter he Writes, I have not had an 


2 N i ſending the Bills yquſent me — —.— 
4 555 5.7 ap 0 ee Ache 
e and t tall cemic to, 
an concerned, boa ny o. my Promi e 

ap Defendant 128 this pale, the 150.1. Bill; ns | 

55 is. Action f that 1 2 id not amount to an 
Je ba only conditional, to pay it. in cafe 
755 1 0 25 en es did not; and bine. 
rom, them was in Favour: of the 
rt Busche hief Juſtice, was of Opinions thas 
by 425 a ig Fayour.of himſelf ;.; and. be haying 
undertaken 11 Nite to them, it was not incumbent on 
0 oa 1 Mew any a o 1 


9.4 
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ss to the Acceptance, it was in his Opinion a very 
ſtrong one: The Bill was preſented to the Defend- 
ant: Says he, this is a good Bill, and I will pay it; 
you need not proteſt it, for it call be paid ah only 
deſire, that for my, Convenience you would ſtay till I 
can write to the Owners in Ireland, who I do not ex- 
pect will do any thing in it: this will be of Service to 
me; and as to you, you ſhall be ſecured, for I pro- 
miſe you ſhall have the Money in all Events. The 
Bill being payable thirty Days after Sight, the Jury 
gave Intereſt from thirty Days aſter the Date of the 
Fbrſt Letters, which acknowledged the Receipt of the 
q Bil. 2 Wilkinſon, v. Lulwidge. 
9. The Defendant; accepted: a Bill of to 
pay it when the Goods conſigned to him, and for 
which the Bill was drawn, — And the Plain- 
tiff declared upon the Cuſtom of Merchants. After 
a Verdict for the Plaintiff, it was moved in Arreſt of 
Judgment, That this Acceptance 
Contingency of the Sale of the Goods, was not with- 
in the Cuſtom of Merchants, or negotiable. But the 
Court, upon Conſideration, held it good. For tho 
the Plaintiff might have refuſed to take ſuch an Ac- 
ceptance, and have proteſted- the Bill, yet no — 
can ſay he might not ſubmit to it. And it will 
fect Trade, if Factors are not allowed to uſe this 
Caution, when Bills are drawn before they have an 
Opportunity to diſpoſe of the Goods. A Man who 
is drawn upon to pay at 10 Days Si ght, may accept 
for 30; though the other might proteſt th the Bill. 
Stran. 11524, Smith, v. Abbot: | 
_ ..+ 10. It is held, that an Acceptance may be qual: 
fied, as thus: I accept this Bill, half to be paid in 
Money and half in Bills. And this is good by the 
Cuſtom of Merchants; for he who may refuſe the Bill 
totally may accept it in Part; but he to whom the 
Bill is due may refuſe ſuch Acceptance, and proteſt 
it ſo as to charge the Drawer. Alſo it is ſaid, that 
after ſuch Acceptance, and Refuſal of Payment, he 
"_ 1 ze of 6 * 


depending on the 


a e en n l De A U, 
 hehad in caſe the Bill had been accepted / abſolutely; | 


D eee gi Ne Kur. GTI. an 452˙ 
Funn Loo bee „ Ins 
401; The: Plaintiff declared. 1 of Enebsuge | 
dine by J 8 on the Defendant, dated the 25th of 
March 1696, r we Month after Sight, and that 
afterwatds, to wi, 2 ITO}; dhe ſhewed it 


coc Drfendant, and he promiſod to ——— 


e e Aſtet Verdict ſor the Plain 
tiff. on now affiempft in-was: moved, in Arreſt of Judg 
mem; hat this Manner of declaring was abſurd, it 
being impoſſible to pay ſecunadum tenorem billæ at — 
Time of the — Cur! Where the Tire 
of Payment is paſt at the Acceptance of the Bill the 
Acceptance dan be only to pay the Money; and if. 
he Ws fo abſurd as to promiſe to pay the Money /#- 
cundum temerem: billey yet chat is no more in Law now, 
cham u Promiſe to pay the generally. But it 
is Dette eo erat, in ſuch a Caſe, om general Pro- 
miſe 10 pay the Money. — Salk. * "Jackſon, v. 
Diet Canthiiggg. C. C. L. Raymy 364. 8. C. 
2 in Amp the Plaintiff declaced upon a Bill 
of Brllange, drawn the 28th- of Omober at double 
Uſaner for 0% Ducus payable at Amſterdam, 'which 
the [Defendant accepted che = of December \follow- 
ing, per quo/\devernit onerabilis to pay the Bill, & m 
confideratrone inde, the ſame Day and Year he aſſumed 
o pay it ſecundum tenorem & ſormam biilie predie. 
* —— pleaded Verdict forthe Plaintiff.” 
Sit! Burt halame Shower moved in Arreſt of Judg 
ment, That the ie Time og. Payment of the Bill 
expired at the Time of che Acceptance; it was impoſ- 
ſible that che Defendant ſhould: aſſume to pay it % © 
rimum temrem bills; for that was out of his Power. 
And thm this nee was: wichin the three Days 
of Grade, mi the laſt Day, wirhia which Time Pay- 
ment it good, and no Proteſt for Want of Payment 
can b made until the faid Days are elapſed, yet it is 
@ Breach mot to have paid the Money within cke 


Uſances and the Plainti 


F has no need to ſay in his 
Declaration 


wo B11 15 of Excnancy. 


Declaration -upon'a Bill of Exchange, that he did not 
pay it within the Days of Grace; but if che Fact was 
that it was then paid, it ought to be ſhewn of the other 
Side. 80 that — the Time of Payment was elap- 
ſed at the Time of Acceptance; and therefore it Was 
impoſſible to accept it then to be paid ſecundum reno- 
rem Rall. And this Objection is the in re- 
2 of the Diſtance of the Place; for, admitting 
t Payment within any of the three Days of Grace 
would be according to the Tenor of che Bill, yer 
2 e Acceptance here was upon the luſt of the 


* rr to pay the M 
— 


to the 
he Ac- 
ceptance here is not g woth/ — — 
tioned, where the Bill ſhould be paid. Mr. Hull for 
the Plaintiff cited the Caſe of . Jactſon and Pigos, as 


s a Caſe adjudged in Point. And Mr. Nortbey for the 
Plaintiff ſaid, that there might be ſome Difficulty 


but none where the Deſendant is chargeable by his 
oven Acceptance; for a Man may — 5 Bill to be 
accepted after the Time of Pay ment is expired, to 
oblige the Acceptor if he _ ooo wy dut hot to af- . 
fect the Drawer.” | 
Halt Chief Juſtice. There mul be fuck Bebe 
uance as will bind the Acceptor, and that is: ſufficient. 
As if a Bill of Exchange be payable at London, andthe 
Perſon upon whom it is drawn accepts it, but names 
no Houſe where he will pay it ; the Party that has che 
Bill is not bound to be fatisfied with this Acceptithice, 
but nevertheleſs if he will be content with it, it Will 
bind the Acceptor. So if A. draus à Bill upen B. 
who refuſes to accept it; and C. rather than it halt 
be proteſted accepts it for the Honour of A. this 
Acceptance will bind C. 80 if a Man offer te N. a 
Bill of Exchange payable in Amſterdam, and B. vefa- 
ſes to accept it unſeſs ſome Merchant in London will 
ofign it; if the Merchant ſigas, he becomes tor 
for the — v Drawer. Acceptance aſtef the 
12551371. 005 = Phe lat Cs © } SEG? S 4 
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Day of Payment is common, and there is no Incon- 
venienee in it. And Holt Chief Juſtice ſaid, that he 

remembered a Caſe where an Action was brought up- 
on a Bill of Exchange, and the Plaintiff declared up- 


on the Bill, where it was negotiated after the Day of 


P ax ment; and a Queſtion Was made, Whether the 


Plaintiff could declare upon the Bill, or whether he. 


ougkhit to bring Indebilatus aſſumpit“ And he ſaid, 
that he had all the eminent Merchants in London with 
him at his Chamber at Serjeants Inn, in the long Va- 
cation, about two Lears ago; and they all held it to 

be very common, and a very good Practice. And as 


to the Matter of the Secundum formam, Sc. it is the 
Payment of the Money that is the Subſtance of the 


Promiſe; and ſo it was held in the Caſe of Jackſon 


and Pigot. judgment for the Plaintiff, L. Raym. 
874. 1 NV . Mulford v. Walcot. 1 Salk, 129 


1g. In caſe on a Bill of Exchange the Plaintiff ſets 


Forth that there is a Cuſtom, that if any Merchant in 
London draws his Bill or Bills upon any Merchant in 


Rotterdam, payable to any Merchant or Order, and 


if the Merchant there accept any ſuch Bill, and be- 
Fiore the Aceptance or after, the Merchant to whoſe 


* 


Order the Money is directed to be paid, doth indorſe 
it to any other Merchant, and that other Merchant 
doth indorſe it to ſome other, and the Merchant, to 


whom · the Bill. is directed, accepts it after ſuch In- 


daorſement, and fails in Payment to the Merchant to 


whom indorſed at the Time limited, whereby the Bill 


becomes proteſted, and Notice thereof is given to the 
Drawer; that, in ſuch Caſes, the Drawer becomes 


4 ſame with Damage to the Indorſer. 
That the Defendant drew a Bill of Exchange, 19th 


Neuember 1688," on Edward Williams, pay able in 
two Months and a half, to the Order of one Hartopp, 
v4 for g00J. Value of himſelf; and Hartopp the ſame Day 


indorſed it to Marques, and Marques indorſed it to 


the Plaintiff: That the Plaintiff afterwards, | viz. 8th 


February 1689, gave notice to Williams, and he then 
. | d Accepted 
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accepted the Bill: That Williams failed to pay it, and, 


by1 Reaſon thereof, the ſaid 8th February the Bill was 
proteſted; of which Proteſt the e ee 


ths 28th of April, and did not pay it. 
Tube Defendant demurred generally to ache Tibclans- 
tion, the Bill not being accepted till after the Day of 
Payment was expired; and it was inſiſted, that the 
Proteſt ſhould have been for Non- acceptance within 
the Time, and Failure of Payment at the Time. 

By Holt C. J. The Law of Merchants made him 
liable who was the Drawer of the Bill, tho? the Ac- 
ceptance were after the Day for it need not be ten- 
dered within the Time. Now by that Law the Draw- 

er is chargeable by the Value received; and tho? the 
| Money were not paid, or the Bill preſented within the 
Time mentioned, yet it ought ſtill to be paid; and if 
the Party do not tender and proteſt at the Day, and 
the Perſon upon whom the Bill is drawn fails in the 
mean time, he loſes his Money ; otherwiſe, if there 
be no particular Damage. Judgment was given for 
the Plaintiff. IRTP: . 3 W. S M. r 
dara v. Holt. 

14. A Bill once accepted cannot berevdked. by the 
Party that accepted it, tho” immediately after; and 
— the Bill becomes due, he bath Advice: Hat 
the Drawer is broke. | 
If à Bill is not accepted to be vale at the — 
Time, it muſt be proteſted; but if accepted for a 
longer Time, the Party to whom the Bill is made 
payable muſt proteſt the ſame for want of Acceptance 
according to the Tenor; yet he may take the Accep- 
tance offered notwithſtanding. Nor can the Party, 
if he once ſubſcribes the Bill for a longer Time, re- 
voke the ſame, or blot out his Name, altho' it is not 
according to the Tenor of the Bill; for by his Accep- 
tance he hath made himſelf Debtor, and ons che 
Draught made by his Friend upon him, whoſe Right 
another Man cannot give away; r a- 
Ne or e 1 (ie 4146 HH 
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oh „A This Caſe an nine two Proteſts, per. 


1 Nl ian r 1057305 15441 Fo 
1. One Procſt mult be made for not ace ac- 


coriling to the Time. 


. For chat the n demanded according 


to the Time mentioned in the Bill, was not paid. 
3. Iſ the Money is not paid according to the Time 
ſubſcribed or acce pted. e 
A Bill was drawn payable the firſt of Fae z the 
Ferſon upon whom the Pill was drawn, accepts-it to 
be paid the furſt of Aarch ; the ſervant brings back 
the Bill. The Maſter, perceiving this enlarged — 
ceptance, ſtrikes out the ptſt of March, and put 
the firſt of January, and then ſends the Bif u Sh 
== The Acceptor then refuſes. Whereupon the 

erſon, to hom the Monies were to be paid, ſtrikes 
out the firſt of Jamumy, and puts in the feſt of March 
again. On an Action brought on this Bill 3 the 
Queſtion was, Whether theſe Alterations did not de- 
mor che Bill? And ruled they did not. Per I. Ch. 
Pemberton. Price & Shute.. Paſcb. 33 Car. 2. 
in B. K. Molloy, B. 2. C. 10. $.28. 

16. A Bill may be accepted for Part; for chat the 
2 upon whom the ſame was drawn, had no more 
Effects in his Hands; which being uſually done, there 
muſt be « Proteſt, if not for the whole Sum, yet at 
leaſt for the Reſidue: However, after Payment of 
"Tuck Part, there muſt be a Proteſt. for the Remainder. 

Before the Time of Payment of the Bill, the Party 
may notwithſtanding; accept it, and pay it at the Time 
of or another may accept the Bill for the 
Hondur of the Drawer, and if he pay it in Default of 
the Party, yet before Payment he is bound to make a 


| Protelſty wich a Declaration that be hath paid the ſame 


for the Honour of: the Drawer, N to receive his 
Money again. Malle, B. a. C. 1. 24. 

16. — upon the Caſe — be Cufam of 
Merchants. brought by the Perſon to whom a foreign 
Bill of Exchange is made payable, againſt the Ac- 


— And the e ſets forth, that one 
| 5 James 
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James Collet, being a Merchant reſiding at Cbriſtiana in 
- Norway, according to the Cuſtom of Merchants, drew 
his firſt Bill of Exchange, upon the Defendant, re- 
veſting him to pay the Plaintiff ſuch firſt Bill (his 
fron not being paid) of 127 4185s, 4 d. which Bill 
was afterwards; viz. gth December 1717, ſhewed to 
the Defendant, who accepted to pay 2004. ' Part 
thereof upon the 8th Day. of February following; by 
virtue whereof he became chargeable, et in confidera- 
tione inde eiſdem die et anno ultimo ſupradictis ſuper ſe 
afſump/it, to pay the ſame on the ſaid 8th Day of 
ebruary -tunc prox*  ſequentem, which he has not done 
according to his Undertaking. There is likewiſe a 
Count for Monies had and received, and an Infimut 
computaſſent.” The Defendant as to thoſe two 
Counts pleads Non aſſumpfit, and as to the Count upon 
the Bills, he pleads, that the ſaid James Collet drew 
another Bill for 100 J. only, wherein he counter- 
mands the Payment of the odd 27/1. 185. 4 d. 
virtue whereof the Defendant paid the 100 J. in Sati 
faction of the firſt Bill, and the Plaintiff oy 
received it in Satisfaction. The Plaintiff proteſtando 
that the Defendant did not receive it in Satisfaction, 
for Plea ſaith that he never received it in Satisfaction. 
And to this Replication Defendant demurs. 
Strange for the Defendant. I ſhall not trouble the 


- 


Court with an Exception which has formerly been ta- 


ken to theſe Replications; That the Payment in Sa- 
tisfaction being admitted, the Trayerſe of the Accep- 
tance is immaterial : for I am ſenſible it has been ad- 
judged to be well enough in the Caſe of Young, v. 
 Ruddle, Salk. 627. and of Hawkſhaw, v. Rawlins in 
this Court, Hil. 3d of his preſent Majeſty (Strange 23.) 
upon this Ground, that there can be no Payment in 
Satisfaction, without an Acceptance in Satisfaction; 
and therefore a Traverſe of the Acceptance is an ar- 
gumentative Denial of the Payment; for if the Plain- 
tiff did not accept it in Satisfaction, the Conſequence 
of that is, that it was not paid in Satisfaction. 
Aas 2:4 at 25S Dit d ni : Laying 
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Ling therefore the Plea and Replication aſide, 
ſhall take the Caſe as it ſtands upon the Decla- 
ration, arid oy chat offer ſome. Things diſtinctly, 
both to the Matter, and as to e vf i 
As tothe e e is no more than 


this: The Perſon te a foreign Bil of Exchange 

is made payable, brings his Action againſt the 

 Drawee, upon a Acceprance for ſo much of it 

/ as heundertook! Pays and coufes upon oy x60 
_ of Merchants. a 

zue Single Point which gory : upon this'Caſe "I 


Whether a partial Acceptance 4 op „or not, within 
the. Cuſtom of e MP. "Apa T ſhall endeavour 
to prove that this A ance 'is' a void Acceptance, 
and conſequently the Plaintiff has no Cauſe of Action. 
That I may not be miſunderſtood when I call this 
a void Acceptance, T ſhouid premiſe,” that I do not 
mean it is fo abſolutely void as to exclude any Reme- 
dy againſt the Acceptor; for I muſt admit, that this 
Acceptance will create a Contract between the Par- 
ties, upon which an Action _—_ the Caſe would have 
mid. But what I ſhall inſiſt upon is, that this is a 
vdid Acceptance within the Cuſtom of Merchants, u 
on which the Plaintiff has founded his Caſe; and if 
it be void within the Cuſtom of Merchants, then, 
whatever Effect it would have as a private Contract 
between che Parties, will be a Matter foreign from the 
preſent Queſtion inaſmuch as the Plaintiff has not 
relied on it as ſuch, but has brought his me upon 
the Cuſtom. 
I have rquited! ined the Practice of Merchants in 
this'Caſe, but have not been able to get any certain 
Accoumt of this Matter: The true Reaſon of which 
12 to be, that it is a Caſe which ſeldom or 
never happens amongſt Merchants; for they honour 
one another't Bills, though there are no Effects of the 
Drawer in their Hands; and they would eſteem it the 
Blemiſh that oould be caſt upon them, if their 
* _  Correh ſhould once refuſe to anſwer their Bills 
j further than they had Effects in his Hands. 
FTE | What 


Z 
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What Account 1 have received I ſhall ſubmit to the 
Obe Some are of Opinion, that an A 
for Part is an Acceptance for the Whole, inaſmuch 
ns "It deprives the Party of the Benefit of proteſting; 
and ſq reſorting back to the Drawer. But I appre- 
hend 5 — is no Reaſon at all for this. To ſay, that 
becauſe commonly a Man does honour Ts . Bill 
beyond what Effects he has in his Hands, that there- 
tore he 1ſt do it, is a ſtrange Concluſion. For ſup- 
Poſe he has but 20 /. of the Drawer's in his Hands, 
and is bound to anſwer a Bill for ſo much; it would 
be highly unreaſonable; that in caſe the other ſhould 
draw for 20,0004. this Man muſt either the 
whole, or ſubje& himſelf to an Action for OMP af 
formance of the Condition. 

But if this Notion ſhould prevail, that an 
tance for Part is an Acceptance for the Whole; yet as 
on the one hand it charges rhe Acceptor with the en- 
tire Sum, fo, on the other hand, it diſcharges him of 
this Action. For then there can be no Colour to 
ſplit the Demand into two Actions; but the Plain- 
tiff, in declaring for Part, ought to AY _ the 25 
is ſatisfied. Salk. 65. 

Others are of Opinion, that the Party ought not to 
have taken this Acceptance, but proteſted the Hl as 
to the Whole, and ſent for another to the Value of 

what the Drawer would anſwer. This likewiſe makes 

for the Acceptor, the Defendant. 

am informed indeed, there is one Gentleman does 
attend to ſay, that this Matter has bappened in his 
own Experience; but he, by what I find, is alone in 
that Opinion, and perhaps may nat have oonſidered 
the Conſequence of it. . 

As there is this Diverſity of Opinions upon a Mut- 
ter which ſeldom or never comes in Practice, I ſhall 
talce it upon the Reaſon of.the Thing, with a View 
likewiſe to the many Inconveniences which will follow 
as a Conſequence of n len POP" Avcep- 


tance. 
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8950 ſtste che; Method of ttanſacting theſe Affairs. 


The better ta come at this, it may not be improper 


When a Patty, to hem a Bill of Exchange is made 


| f Fable, receives it, he immediately; applies. to the 


to get his Acceptance. If he accepts it, no- 


: N ching farther is done till the Day of Payment; and 


then ift be paid, the Matter is at an End. But if 
the Drawce; will not accept it, then the Party is to 


proteſt the Bill, and ſend, back the Proteſt by the 
nent Poſt When the Time of Payment comes, he 


tenders the Bill again, and then the Drawee ma ei- | 


tber pay it, or retuſe it. If he tefuſes it, then there 
_ in ces Proteſt for;Non-pay ment, and the Bill it- 


ſelf. is returned. And ſo it is if he accepts it, and 


afterwards refules to Puy i, From all this 1 would 


- infer'.that there can be no partial Proteſt for Non- 


' vacceptance;\which, as Lam informed, is a Proteſt not 
Lin the Memory of any but one of the Notaries Public. 


The Words of all the Proteſts are, I exhibited the 
original Bill to tbe Perſon ta whom. directed, and de- 
manded his Acceptance theregf. | Now an Acceptance 
of Part is not an Acceptance tbereof, no more than 
Payment of Part is a Payment of the Whole. I here 
is a Hook which goes by the Name of * Advice con- 
cerning Bills af Hrabange, and is eſteemed among thoſe 


Who ate moſt converlant in theſe Affairs. And in 


Fo. g 3d of that Book it is ſaid, That nothing but an 


Acceptance to pay ſecundum tenorem bill, can deprive 
' _ »the Party of the Benefit of a Proteſt. And in 


; Fo..1 6th of the ſame Book he puts the Caſe of a Bill 
drawn on A. and B. who are not joint Traders, and 
an Acceptance by ohe only; This, ſays he, goes for 
nothing, and the Party muſt proteſt the Bill as in caſe 
of no Acceptance. Theſe are the Words of the 
Book ; and by putting the Caſe. of two who are not 
Joint Traders I ſhould apprehend he means, that each 


vbeing charged with a Moiety, the Acceptance of one 


- but an Acceptance to pay a Moiety, which is but a 


Partial Acceptance, and therefore void: And this is 


R 


Nel Hara. ell 
„ EY explained 


held to-bethe Acceptance of both, becanſe both were | 


likewiſe is8\Mo/toy de Furs 
concerning Bills of Exchan 


Plaintiff muſt ſhew a Proteſt, i 


will follow of courſe are ſo 


e r J Bre. 2 
explained by che Cute of *Pinknty v. Halb Gulf. 126. 
ws one {ſin iT edderc afcepiens 4 Bill; and ſt was 


equally liable to pay the Whole. N nd to this | 
e 1, Wh the Chapter 
v9 100) ei 515 


for Non - aoceptance of 


If - there can be no 


Part, I would conſider how the Caſe -would ſcanck in 


regard to allowing this partial c6 The a- 
tural/and) plain Conſequence of that will bete 
in the Power of the Draweei to dofeat the other of the 


Benefit of proteſting a Bill for'r 00007," by h Ae. 


ceptance to pay one Penny only: For this I bens 
ſubmit, that ifithe Party may take ſuch an Ac ce, 
he myſt take it z if it wil be good, be cannot re ſe ir 
for it is not at his Election to charge the Drawer but 
upon the other's Default! The Drawee is the Perſon 
he muſt reſort to; and if he refuſes; then and not till 
then, is there a proper Remedy againſt the Drawer: 
And therefore; im the Action againſt the Drawer the 
ich is —— 
wireeeivethpMoney'or theDrawee.'' Salt. 191. 
But even admitting there may be a partial Proteſt 
fob None coptinioey yet the Incon veniencies which 
great, chat I hope it ſhall 
never-be eſtabliſhed by the Judgment of the Oourt. 
It would be endleſs to put Caſes” where ĩt has been 
held; chat Rent. charges, and the like, cannot he ap- 
portioned; and therefore I fall rely entirely upon 
the Reaſon of the Thing, that in this: Caſe! the Con- 
tract between the Drawer and the Perſon to whore 


the Bill is payable: is entire, and not «diviſible: B 


this Contract the Drawer (and conſequently the In- 
dorſer) ſubjects himſelf ro an Action if the Money'be 
not paid at the Time: but though he becomes thable 


to one Action, yet there is no Ræaſon that by Tranſ- 
actions between the Party to whom the Bill is it pol, 
and the Drawee, to which he is not pri | 
tract : ſhould be branched out into — 4 Actions, 
arg will unavoidably be the Caſe of every partial 
| D 3 n 
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yirs): 43 the Commo 1 
ee, . In 


_ iy d one Action. it cannot b 
Fbim amo“ If a Grantee of a — — 
Fine of Part, the Conuſee cannot compel an Attorn- 
ment for that woulcl be to give two Actions againſ} 
we Fenent. S0 S0 if 4 Froffoent were made to a 
And his Heirs with Warranty; and he wakes a Fe- 
_  effimientito so The"? nel Kto take 
Fanden with Warranty, and one makes a 
| menr, "the: ——ů— but remains as 
1 o 48 he may-vouch fora Moiety; 
ad ut Com! wil they bad made Partition, the 
Warranty was, bolt. Co. Lisi, 187) a. And all this 
goes upon that ground, that it being rrs inter alias 
afta, hall not tur te the Prejudice 'of-a third Pe. 
S ww But chis — 
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hurt the Drawer, ho w n Party to it. No Act of 
' theits; which would be prejudicial to him, ſhall bind 
him. Zut the ſubjecting him to ſeveral Actions will 
be Prejudica ; there fore he hall nos be . 
8 — 3 PA 625 42k ich 2 
The great Benefit ariſing to tho Public from theſe 
| Bills is, their being negotiable, and paſſing 
well as Maney; for every Body 4s. {ſenbblerthar; with- 
out the Aſſiſtance of cheſe Bilk, our Frade could ne- 
ver be carried on for want af ſufficienc Specie;;' not to 
mention the Trouble and Danger in returning Money, 
which is avoided by this Rx pedient. It is this Bene 


about as 


fir which the Public recenti from the Bills) that has 


intitled them to all the Favour they haue received, of 
which innumerable; Inſtances might-.be given. For 
this Reaſon it has been! held, that the bare Or 
accepting a Bill makes a Merchant for that . 
1 Galt. 1a 5, is Shout 1g. 2 Hen. 205 Nes 
what is contended for on che other ids! 
the Public will ł ved of this great 
no Man will take this Bill as ſo much Money in cr 
way of Trade, when he is to reſort to one Man for 
one: Part, and pethaps ſend out of the Kingdom fer 
the other to a Place where he has no Correſpondent. 
la che Caſe. of v. Laſerre, which Was in this 
Courtꝭ V, 11 Anne, Not. 214. here the Bill was to 
pay out of my growing Sußſiſtence, it was held, chat in 
regard his gro Subſiſtence might never amount 
to tho Sum draws for, therefore chis was not a Bill df 
Exchange within the Cuſtom of Merchants; for no 
Body would take it upon ſuch a Contingency. Au 
the Caſes af Notes face the Statute have 
gone upon the ſame Reafon. - *:. Smith v. Babams, 

A. we Weg R. whichwas20:pay: Moneyjieor = 
Jo Prifon. And the Caſe of leby 
1 Riddle n B. R. Mil, 3 Geo. which was to rar 
. much 1 A. * 

theſe were held not to be within the Statute, . 

chat only Reaſon that chey were not Al 
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** Anocher Inc which: naturally occurs up- 
- pncithis:Occalion: i, that the Drawee will inſiſt to 
Dre che Wiiele Bil delwered, when he pays but a 
2 Hurt only. For accordingts ti Authors who treat 
pio this Subject, he can never charge the Drawer, 
| © * hen they voie to mag their Accounts, wich 
more chan he ha Vonchers for under the Hand of 
che Drawer. an Len lAaratarin; 274, it is ſaid, that 
_ #atheBilbbe loſt}; the Drawee cannocquitify the Pay- 
ment, though be:has'a: Leger of -ice. And this 
reſutes all che. o indorſing Part, or giv- 
ing i ſperial Receipt: for ſo much 3:ibecauſe in neither 
ff Dll that Caſes willzthe Drawer ve any: Authority 
10 produce under the Hand of the Drawer. If the 
Drawer then refuſeg to S | 
his only Remedy will be to bring his Action and 
e boablew eee re. the Cuſto7m 


I miſt confeſs: myſelf at a bois to find 
x 1 1 


bMant che neceſſary Evidence to main- 
tuin ſuch an Action, lik e Bi itſelf that was 
drawn hin, (ld 6 Hitt with ct li wi. 


wulf this then will bo the Caſe where he pays the 
Money wichdut taking dp, ther Hill, I muſt contend 
Chat by all abe Bale nen and Juſtice, he may 
inſiſt to haue the whole Bilh delivered up ka him, 
hen be only "Pays I of it according to his: Ac- 
Fr il ee , AAS eee eee eee ee 
_ Bien chen in-DaGeon pf che hole Bill, 
F 4 wopld. conſider in hat: Cundition weihave left 
the Party do whom it was Hader payable. He muſt 
e ſuppoſed to haue advanced::a:Corſideration ade- | 
guae-to-the hole Sam, and coùſequently is in) Juſ- 
An intitlod tm his- whole Money of ſome Body or 
Wi It wall be⸗ ſaid that he. may get what he can 
2 add chen go hick tothe Drawer for 
Neſidue. It is true he may d 56; and the Drawer 
| 5 1 a Man ofaſo! muchꝭ Honour as to pay him 
2 Farthing, But what muſt he du hen he finds 


47 in his Manz when the Drawer (iaſtead 
3 + hn ig Mongy ob expred) 0 him, 


wel 


| 7 BAU 40 R 
hi you have nothing to praduce under my 
Hang, ano have been ſo fooliſh as to deliver 
the Bill, you muſtnake it for your Pains. ; I. know 
no Remedy in this Caſe hut what would be | 
Diſeaſe, and therefore the prudenteſt Thing 
| be can do will de to ſi dowh by the Loſs. . een 
Aud this will be ſo far from being a Trick in the 
Drawer, that it will be na more than what every 
prudent Man will do: Fot it iheꝭ upon the Rægort of 
"what has — — the Reſidue of 
the Money, n 
him for the Whole. upon w — — 
beohas<paichthe-MoneyyambiehttheDiance-chad 
unpaid. Whether in that Caſa, he ðα, not aſter- 
wards be anfwerable for che Whole, may be proper to 
be canſfideradord r 91925) n Ie l n: 


Thave now done with what I had. to aſfer in Main- oP 


indent; the Negative of the Queſtion 4 propoſed 
to ſpeak ta, and thall» therefote proceed ti take No- 
rice at what was hinted at upon the former: Argument 
in Behalf of thecPlaintiff in this Caſe; ö a7 apy 
It. was ſaid that the Drawee may (and very often 
does) accept to pay the Money. at a different Time 

from what is a 


maß de ſo, but-ſuethycthas Cale: can bear-no:Propor- 


tion to this Caſe. It is not liable t any of the In- 
cbnveniencies I mentioned; it is the ſaws as if the 
Bill had at firſt. giveh. him a lungen Time, and! it. 8 
well, known that after Acceptance a., Month or two 
will break no Squares here the Man — re wr 
; this further, Merchants ſuch an 
tance; is eſteemed. a general Aceeptance 1 0 
Motey according to the: Tenar of the Bill. Beſides, 
Molly Me bm, that in ſueh a Cale the Bill-muſt be pro- 
teſted, which cannot che done in our Ga. 
It was further urged: to be highly reaſonable; 7 ? 
. 828 Pra wee ſhould:honaur the Bill as far as he had 
Qs, L adimie this, ca. -be-reefonable, and perhaps 
it would not Have been ĩmpaſſibla fur the Plaintiff c 


en ared * 


ppointed in the Hill. L muſt admirbe 


fry Of -B EUS EBxcnian'csrs . 
dc Deſendant wnthe Amount: of his Acceptance: | 
n e tre bett updn the Cuſtom of Merchants, and 
_ whatever might be teaſbnable in Caſe of private Pro- 
Pere ill ceaſe to he ſo when ĩt appears to be preg- 


unt of. fo -Jngonventencics/to the Publick as 1 
habe mentioned. And if the Blaintiff has it in his 


7 Power ee fame Caſe wherein\he: may de dated | 


ere 


de, chat makes: che Argument ſtronger againſt 
Aim tochreak in upon the public Conveni- 
privat Henefit: The Policy of the Law 
u cher to let one Man ſuffer) than to introduce a 
"th 2 Incon vente But here we ate to be led 
1 Incenueniencies, een in a Caſe where | 
| nd Dunger of the Party's; — 2e7 in the 
1 bag a Retnecdy which ſtands cliea of alt 
ttheſe Incomveniencies, and there will be no Harm in 1 
eee ee e eee 
benen ene, e it dhe Dunwen (ho; is ſuppoſtd 
renew what Effects he has inithe ocher's Hands) by 
drawing'for' more; ſubjects himielt-eo feveral Actions, 
it is his own. — The Auſwer to: chis is, char the 
ng for more deſtroys the Preſumption that 
he knew how Acconnty ſtood. gu. amongſt Mer- 
cant as obſerved | before, that is not the Caſe 
forthe often Rnur one anotheris Rille, where: there 
nee a nd pil men onntr 
But even admmting che Drawer does not ftand al- 
together clear of this Obyection, yet ſtill this may be 
me: Cuſe of one wh nnot be ſuppoſed: roiknow 
che aun ſtoed between the Drawer and 
t Diavwee For i may happen this ill may be in- 
derſed; and — to be changed in- the 
mie Manner as the Drawer. The Indorſer will be 
Raule to ſeverdti Acsons, though he is no way privy 
to any of the EFrinfations between che Inderſee and 
a 48315 ** Jag 3 e Men er OH 1, 
on breaking theCaſe upon che former Argurn 
tenee gre Fon between the Caſe of the 
Helens an7-o of ws at — That bo ou 


— 


Gor f Exocmandcy: az 
E the cer might have done 2b 
12> Acceptance; If this was his Caſe 
— it mighe be reaſonable to rtand this 7 
2s far as it Will gos but the Hardi is, that what is 
Law in this Caſe, muſt ke wiſe be Law in the Caſe 
of the Drawet and lndorſor, ſo that here are two in- 
nocent Perſons 0 are to be involved in the fame 
common Fate; and that it never to ho ſuffered, eſpe- 


cially when the Dra wee may be in andcher 
Manner,- which will nat affect Fenn te In- 
xs Fr ih i$6ct15 1 SUS 1 * . 77. 10 + 


But if this partial Apreptence ſhoulduby: thought 
within whe Cuftom of Nerchants: Ter the Pin 


uff can wen teuer dar ende dae SN 


the Manner in which he 'hadgechred,) 455d ful ns 
My belt Exception is, that the C lane by bie on 

ſhot bas brought his Action roo-fookt. This is a 

: — — Niubuelma- Term, and che Ac- 


ere eee eee e i 


upon the 8th-of Fubruary following; in Conſide: 
ration whereof he did the ſame Day and V eur laſt 
mentioned, which wðas the th of Bebruaryy”1 117, 
promiſe to pay che Money on the Sch Day of * 
tunc-proxime Sequen. '' Now there muſt of N | 
the Intervention of a whole Vear between tho — 
1717. and the gth Day of February: fol- 
And then the Caſe is no more chan that che 
: _—_ co that the Defendant, on the 2 
| of October, had not pad ia Sum of Money wh 
- — * 1 due tilt the gh. 
ollowing. If ir were neceſſary 40 cite 

Caſes in Maintenamde of wis Euception, where F- 
2 9 379% Tt Peru; 1795. ip Ne 1126 Hin) Ai ns 
Another ng that the Plaintiff bas no! | 
i} before the Action, 
-which he gh to have done; for the. —— — 
- who-acceprs-jv"ealy"'10" be bund; ——— 
whom the Bill is made payable may 
veller, to whom che other vunnot — 
N — 


44: Of Bruns mA, | 
| thers. its for dle Beneſin oß the Obligor to. ſave the 
Penalty ; ſo chere needs: no Requeſt to him to do an 

A r de own Benefit. It wẽill be ſaid, that the 
2 5:2 Requeſt but if it beg ſtill lit reours to 
that Westi, whether: a Requeſt at the Time of 
4 the Action is ſuffinient. Andzit is (plainly 
— ſon than ĩt ãs a Requeſt to pay the e 
four Months beſora it became due. I n een 
„ idhalkeanbleyyour-Lordhips but with one Word 
mot, and . i, thin, the Bill runs, Puy this my firſt 
Bill, ſecond apt being paid; and cherefore I muſt 
5 it whether they ought not to Have averred, 
2 * — — Indeed in the Caſe of 
gen, Kalk. O, ĩt was held well rafter. a 
ETD becauſe 
not find 


if the ſecond was paid,” the Jury could 
«Afamphi as to the firſt : — ars def 4 
_ rſt anleſt tha ſecond was unpaid 3: forcher Jury 
ing him bound t pay the fieſt, that is an — 
tire fading the ſecond unpaid. But the Court in 
that Caſe inclined, it would have been ill upon — 


„üer, ner 969 MY 0 tram eee 


I will ba Gaig; chat this ſhould have been ſhewn 
for Cauſe of Demurrer. But this Exception goes to 
ide Cauſe f Ad ian itſeif, and may as well be taken 
2 of upon general Demurcer, as the want 

EI 2 au Attarnment was in the Caſe of Long 

v. Huateri range 106. en e eee eee 

The W bach wich Relation to the Matter and 

We Manner.:of .this:Deglaration,; may | be reduced to 

this Dilemma: Either Acceptance is good, 

or it is not. If it is gond, —— 

too ſpans. withour allkdging hat is neceſſaryto make 

| out his Caſe, and conſequently can never recover in 

die Action If it is nt that alone will be 

2 e e ae a0. the Defen- 

1 ati. 30 3 30 eee 

Reaue Jam no otherwiſe prepared to argue 

this — — Arquaiating:.the Court, that a 

has, oſtanu attended to inform. you, that it 

ble to proteſt. a fill for Nan - Acceptance of 


Fart, 


W 


Of » Brits” of. Exc 4 u o'r. DF. 
part, and then'reſort back to the Drawer. As to the 


Inconveniencies which are urged,” they ate as great 
of our Side upon Aceount of Death 2 


ruptey. The Drawee is not * mag and as to 


Drawer, if Part is paid his is ſo much leſſened, 
| heb is a\Benefit to him I 
A s to the firſt Obſection to the Declaration, that 
we have brought our Action tos ſbns it Tuns, * | 
predis oftavum Diem Fubr. tunc proxime- ſementm; ſo 
to ſupport the Declaration you will reject proxime ſe- 
quentem, and then it ſtands as a Promiſe to pay in 
February 171 7s and the Action is in OS 'fol- 
lowing. tr 0s tx Shah. eb G88 Mo % 00. A f * 
2. No Requeſt was —— the 
tan ariſes, and chis 4s 4 collateral 
tance « Dan o 11 erer 5 f ee No 
3. If the Defendant. bad paid the ſecond Bilt, he 
| ſhould have pleaded that Matter in bin Scr: 
And as to the Caſe of Eaſt v. Eſingtaos that: was 
againſt the Drawer upon the firſt Contact:? bur this 
is againſt the Acceptor upon a new Contra. 
Strange replied. As to-pracdif?, it does not make 
| the Sentence inconſiſtent with  proxime ſeguentm; for 
it is common to call che fame Hey s in a Giffeteht Tear, 
the ſame Day generally; and — its no core than 
that the Party promiſes on 8th February lu due Year, 
to pay upon the ſame Day in another Tear: And 
where a Thing is grammatically right. the Court will 
never reject it, as was held in che Caſe of Heil v. 
Aland in B. Re) rin Anne: Salk. 314. 
They ſhould have ſhewn'the ſecond ee 
for it is in iche Nature of 1 Condition 
their having any Right to this Action. As to => 
22 no Debt ariſes upon the Acceptance; foran 
Indebitatus aſumpſ a not lie * a 1 of Ex- 
change. | Salt. 235. 
5 Pemym Juſtice. Anker Party en refuſed 
this partial Acceptance;' and they were at the fame 
Liberty to. tale id: Neither ecud fore the other to 
its but if . Jajuria. The 
1431 Drawer 


bs: Mb Wenn fol : 
Drawer "truſts \al{ the Dilbrction of che Perſon +0 


invo-WIntonveniencies, who can help ief7 = 
"i > Eyre; Juſtier“ 'Þhink the Declaration is nl 
'5 e will reject proixime 

Mi 18 ght: There is no Difference 
f and the Acoeptor +1 62-46 s either 
of the Bills, che Drawer is not liable. Acceptance of 
dne i o of both though in Fuct it amounts to no 


den ee Ou 


chem and'Payment of one is a Diſcharge of both 


upon the firſt, goes to the ſecond alſo, I ſearched, 
but cbuld not find the Record of * Faft v. enen ; 
and by my Notes I fd t went off immediately upo 
the Anſwer, that the Verdict had cured it. Tbe bre 
anden are 225 this Declaration. Pidian-Ext.' 31 77 


1 


Juſtice. I think chere is a Piftegce 


che Drawer is bound to pay all; the Drawing being 
an actual Promiſe ; but the {Aoceptor i 
bat one, and no Action can be maintained but-upon 
the very Note Which he'neceprs. 'Dhere''is' another 
Anſwer ro the Objection, that rhe Action is brought 
40 ſoqn;; und that is chat the Plaintiff needed not 
ſet out any Promiſe at all- 10. 2. | Starky v.'Chee/- 
man, Salk. 128. Lownber v. j Which was upon 
1 Fremiſſor/ Note, and they had left out ſuper ſe 


2 a Promiſe. And chis is likewiſe an Anſwer to 
tlie want of a Requeſt; In Molo) and the other 
Books there is 4 Whole Paragraph 


Accep 
0 be good 80 was given for ig. 
5 al. Sano, 21h. Aae e again Feen. 

17. Caſe by the Indorſee of IL ef E 
the Defendant a8 ee woe on” Tender 
he ill rote, NICs. Caſepuf and Mont, 
4. rhis*Bill which due foros Oy.” * THEE 


eee 


* 


Ws * 0 : | 2 kel 


* 
: 4 : # + 
7 7 a Fa 


boom he gives me hilt, and if chat Peron leads bim 


and then 


more than m Acbeprance to pay the Contents of one 


S0 chat che Averment that che Money was not paid 


Nur teſcue, 5 
3 the Caſe of the Drawer and Acceptor; for 
is bound to pay 


; and yet it was held well enough; for the Law 


about the partial 
tance of à Bilk of Exchange, and they allow it 


% Ene if 46 K. 1 


fell due 2d Jengery, yal; the Bankers band rhe © 
1 oak Fannary,. the Money was 
the Defendant. For the Defendant it 
e inte, that the Plaintiff had given fuch à Cre · 
dit to the Bankers, as: to make it his Loſs ; and it 
was; C ared e rhe-.common; Caſe ef u Note or | 
Draughe 6 er ei 
For the AGanf it wes laid, char: charge; dns me ; 
limited Time, but that of the Statute. of Limitation; . 
to ſue the Acceptor; and. that the Plaintiff cannot 2555 
come in as a Creditor. of the Goldſmiths ; becauſe | 
they have done nothing to make themſelves liable. | 
The Chief rage held, that it was the Loſs of 
he! Plaintiff, who, though he might have refuſed to 
take inch an Accef kene yet had now to it: 
And it was to all Hu in * Nature of a Drau 
which is always conſidered as actual Payment, 
eee Le eee e e Suna. 
95. Biſbop v. Chiity. inen, ih 
his 0 A Bill idrawn on two muſt ee eee 
018 Acceptance; but by the Ouſtom of England, 
whiere.there'are. two joint Traders, and one accepts: 
Bil drawn en both, for him and Partner, it bi 
both if it concerns the joint Trade ; otherwiſe i it 
cohceras the Auceptor only in a diſtiact Jotereſt and 
Reſpedr. Salt. 146. Pinkney v. Hall. n 9. 75 
8. 1. Molloy, B. 2. C. 10. 5.618. HAS ot 
19. If. a Book-keeper or Servant — Betfon, | 
having Authority, or uſually Buſmeſs of 
this Nature fot; the Maſter, accept 4 Bill of Ex- 
change, this ſhall bind ſuch Maſter. 3 New An. 
SPAR Ss aal, l. 2- C. n. $. 27. . tool 
104. 3 | 192 n 
20 The Planniff * a Indoefve of a Bill/ of Bu. 
change drawn from upon the Deſendant, in 
theſe Words. KA Days Sight pay to F. &. 
* ο r Order 200. Value e of him, 
the ſame to Account of ele e 
pany per Ad vice from Cbanies Alilumm. To Mn. 
% Humphry | Biſhop, Caſhier of ihe York-Buildings | 
„ | 2 a : 
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- us Of Birr f Excnattos 
Company, at their Houſe in Winebgfer-Strect,\Lin- 
Ln, Accepted 1th June, 1732, per H. Biſhop? 

This Bill not being paid, an Action was 

_ againſt the Defendant upon his Acceptance. And 
- - the Deſendant proved — Letter of Advice was 
addreſſed to the Company; and that the Bill being 
brought to their Houle, bh was ordered to accept it, 
Which he did in the ſame Manner as he had accepted 


other Bills. But Mr. Juſtice Page, who tried the 


. : * 


which they did according. 

And now upon: Motion for a new Trial, the Court 
held that the Direction was right. For the Bill, up- 
on the Face of it, imports to be dravn upon the De- 
fendant, and it is accepted by him generally, and 
not as Servant to the v, to whoſe Account 
he had no Right to Charge it, till actual Payment by 

'- himſelf, . And this being an Action by an Indorſee, 

it would be of dangerous Conſequence to Trade, to 


admit of Evidence arifing from ſuch extrinſic Cirrum- 


ſtances, as the Letter of Advice. And they. ſaid, 
this differed widely from the Caſe of a Bill addrefihd 
ta the Maſter, and Under-wrote by the Servilac ; 
vhere undoubtedly the Servant would not be liable, 
but his — would be conſuered n the Act 

of the Maſter. A Bill of Exchange is a Contract by 
the Cuſtom of Merchants, and the whole of that Con- 
tract muſt appear in Writing. Now here is nothing 

in Writing to bind the Company, nor can any Action 
be maintained againſt them upon the Bill; for the 
Addition of Caſhier to the Defendant's Name is only 
10 denote the Perſon with more certainty, and the 
Dort. Buillings Houſe is only to inform the Order, 
vrhere the Drawee is to be found; and the Direction, 
Whoſe Account-to place it to, is for the Uſe of the 
Drawee aug. And they compared i it to the Caſe of 
Carth. g. 2 Ven. 307, where a Bill was drawn payable 
2 Price for the Uſe of Calvert, and held that the 
egal Property was in Price, which is than 


Wasn 


Cauſe; directed the Jury to find for the Plaintiff, 


thei preſenc « Cale, They laid it — 2 


"ki — 


there can be no Proteſt e EAN Wilt 


of Buns of EXA 49 


if the Action had been by J. & wbo was privy to 
the Tranſaction, and it had appeared he Mag 4. the 


Bill as 4 Bill on the Company. But this Plaintiff 


being a Stranger, 


* 2 
5 * 
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; 00 the 821. 3 The Neceſſity 2 has. Au 4 


_ When: to be made ; and of Ap Mor to the 
Dene, ee eee . 


230 8 it 1 a ** * 4 1 "1 


eee 


pted and not paid 3 and this by 
the common La, and is ſtill neceflary on every foreign 


Bill before the Drawer can be charged; but it Was 


2 required on any inland Bill, before the Stat. 9 
d 10H; g. nor does the want; of it ſince that Stat. 
the Remedy, 
t che Drawer, for the Principal. e dbr. 
6. Malloy, B. a. Chap. 1 31. 506 
ia. tg 1. See the Note, Page 4. 


wh * He! to whom a Bill is payable, muſt e 
reſort to che Drawoe, and deſire him to accept the 
Bill before thete can be a Proteſt; but if he be dead, 


or cannot be found, theſe are good Cauſes for pro- 


teſting the Bill; alſd, if after Acceptance, the Drawee 
es, there is to be a Demand bf his Fxecutors, 5 
Adminiſtrators, and in Default of Payment a Protiſt 
and in Caſe the Money becomes due before an Exe- 

cutor or Adtminiſtrator can be appointed, yet this - 


Delay is Sufficient Cauſe to proteſt, the Bull. Oey. 
wee? die 


4b, Law, 612.; \Molloy,,Bi'24C, 1044. 346 41 


3. But if he to whom the Bill is to be 


they could not conſider thoſe Cir- 
cumſtanbes. The Plaintiff A N 0 | 
| moor Pe v. Su 12 


which the Party had before 


ſetvyes to. give formal Notice that the Bill is 
|; not-accepted; or ace 


f 
ö . 


> 0 


FR e of e nen 4 
2 - org legal Diſcharge ot 
4 8388 Tor tha s and c n 
 ofhes Perſaa can ſus; tor. png 9011.8 99 wap 
though Saruriey de oben „ iter ah Diner 
| the Rrechterg, / yet is he ac abliged-40 
- thereof; being a Matter left entieely to kia Conlidera-. 
. tion, to judge and determine on the Sufficiency of 
- + _ | ſuch Security; and in this Caſe it is ſaid that if a 
Vuhlic Notary moteſt che Rll, an Action on the 
Qiiſe hes und. him. $00. 4. Hy 612. Mol- 
boy, B 2. C. 10. 6. 34. JE 
—_—.” Dill be it who: a; Whine wee. 
which is loſt or miſiai e, he ts whom it is payable, 


is to requeſt the Merchant to give _ aNote-for the 
ere dS Na _ Tine | ine eint: 


her. No there muſt be 4 Frateſt for Non-Pay+ 
2 in ade ta charge the Drawer. 3 New: Air. 
648. Ally, *.. c * 26. Merl. 
%a 4 2614 Yi 
vo The Proc is uſually wade: by ſome Notary 
SQ Hubli bd, Proteſd is, ina facie, mel Bui. 
"| dence that the Bill was not aognptcd, -ar M accopted, 
ta it was net paid, and; ſuficicor'ts, put the: Proof 
„ eee con h _ 


. 
GEE 


"> when, + Bill is caſa 1 
en 

PE 25 — 5 es Payment ſor apother 

on a C +. ſufficient, 1 Shows," 1 e574 

It Bond che Beaz the Frateſt eg ma 


8 "ar ifs Bf N be qo, 


ſpecinl Action grounded the Cuſtom: . 25 
| mow at the Trial, the Plans oe 1 


__ 222 not. HERS» peg be 4 
g efaxe it is 8 
Proteſt for ou 1 roma con a . 
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0 Shuts 1/6 Etefidibt. zi 
| 6. A Prötelt on 2 Bill of Exchinigh 1 | 
dec neckffary to intitiæ che Party to Recover 


the Drawer, not only Intereſt und Colts;” pt Hen 0 
che prineipal Sam: and for this Purpoſe tit Hill ft 


"bs preſeßtedd in à reaſotitble Tittie; aft in CHE f 


 RefuſaF of Acceptance, ot in Cale the Dfawee tiln- 
got de found, it muſt be proteſted in 4 realonable 
Time, and Notice of ſüch Proteſt, 28 alſo Notice bf _ 
2 Proteſt after Acceptance and Non- Payment 
to the Dtawer in a fenfonahle Tithe ; for thou 
Drawer is bound to the ' to whom the 
payable, uin 


the 
it is 
\ 4 kehment be Buy made, yet it Iv with = 

this Conditiot and Proviſoc * Proteft be tne 4 


due Tune, and a lawfüf and ingenuots” Ops 
uſed for the obtaining Payment of the Maney f and 
rhe Reaſon hetcof is, that the my eight 1270 had - 
"_ or öder Neans of is, 
to teimburſe hithſeff the Bill, heb, moe or 4 
of Gmely Notice he Hath remitted of po it were 
yealmaVle the Drawer ſheufd fuffer rhrough Hi 
gle.” $ New Mr. Law, 6 by Maly, BY: G48 
4 N oni 
7. As to inland Bills, th 
neceſlury it common Law, by . to foe the Drache. 
and Sly bor neceſſary by . 9 and 10 177 
ppb, J ard 3 and 4 "de . 10 ng Meg 
Party ts Intereſt and Coffs ; ye nvenient Notice 
muſt be given by the Party, e is 
able, to the Drawer, of the Drawee's Refuſal of” 
ment, and if any Damages accrue to the Drawer * 
want of "fats Novice, ſe mut be bort by the Perfon 
to whom the Bill is payable ; but this mult Ye left to 
S 1 uy. why are to determine kerein attoraing. hs the 
aſtorn ts. 1.4 i - 
6 Meds $0485. 7 Al. 271 e Parking. 


6. 99.4 5 310, r Sow, 825 — 


* P. 1 Ng: 
„ n Ae de le 
Days ; du broke: the Perſon do 
* See Page 16, 11. a 
; "Ea 
Fg I 


ot he Ate; | > het 


u a Proteſt wit dür 


- 


| © 0f (Bi LA of- E x c n . Un. 
ET 2 65 him four Lears, and then brought 
Drawer: And by Treby, C. J. 
e Bill of Exchange, he ſubjects him- 
5 ſelf th the, Payment, if the Perſon on whom it was 
drayn refuſes either to accept or pay: Let that it 
With this N that if the Bill be not paid in 


1 Ein Ay the Perſon to whom it is -payable 
a 


— wer * Notice thereof; for. otherwiſe 

"% te Tow wall imply the Bill paid; becauſe there is a 
between the Parties, and it may be prejudicial 
"to: 0 if a Bill may riſe, up to charge the 
"Drawer at any Diſtance of Time; when in the mean 
Time alL Reckoning and Accounts are adjuſted be · 
\ tween the, Drawer and.Drawee.. 1 Salk. * Allen 


v. Nectuns. 2 
9, The Cuſtom of Merchants is,.. that if B. upon 


Phan whos of Exchange is drawn, abſconds before 


the Day of Fayment, the Man to whom it is pay- 
able may proteſt it, to haye better Security for the 
1 3 and to give Notice to the Drawer of the 
5 abſconding + of B. and after Time of Payment is 
incurred, then it ought to be proteſted for Non· Pay- 


| 2 ment, or after it. But no Proteſt for Non- Payment 


can be before. the Day that is pay able. Proved by 


Merchants at Guildball, Trin. 6 N. and M. before 


Tre, Chief Juſtice. And the Plaintiff was non- 
\ Tuited, . becauſe he had declared upon a Cuſtom, to 


Proteſt for Non. Payment before the Day of an 


L. Raym. 742. Auon. 
10. The uſua Cuſtom. in this Caſe. i is that the 
a 90 Lo Indo r having We 0 ae euſt 


A, . 
* 


5 by l 
14 85 $fchant, w a bel 
| Happt to be inſolvent, or publickly reported to be fail ings 
„und that he doch abſent himſelf from the Exchange wy 


barg cd necepted Bill be due: You muſt preſently on-ſoeh Report 
. cauſe Demand to be made by a Notary for better Security, and in 


_ *, Defqult thereof, cauſe Proteſt to be made for Lane: E Na Se- 


Futte and” ſend uway that Proteſt' by the next 
Nr by 1 
n procure 
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SOR 
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of 


„ G ĩ ! > WT ̃ͤ :! „ß 


t : , K ” P = 
* ” . = : 


Of: But rs if ExchANOE. 4p 53 


procure an able Man, ſome Friend of his to der- 


write the Proteſt, which is common for Non- * wo 


ance; of for want of better Security, uſing theſe.or 
the like Words: I here underwritten do bind myſelf a. 


Principal, according to the Cuſtom of Merchants, for be 
Sum of Money mentioned in the Bill of Exchange; where- 


upon this' Proteſt is made. Dated, &c. Marius, 117. 
fy THE OH oo ils enen $15? 


* 4 o - 
| \ 1 
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Qi the nale, on a Bill of Exchange, nd who. 


. | SEATON „ 7 "7 4A 4 


Ndorſemene. is a Ferin RFI in; © Lins which. 

1 by the Cuſtom of Merchants transfers the Pro- 
perty of the Bill or Note to the Indorſee; and is 
uſually: made on the Back of the Bill, and muſt be 


ia Writing; but the Law hath not appropriated any 


ſet Form of Words as neceſſary to this — 

and therefore it hath been held that if a Man write 
on the Back of a Bill of Exchange, This is to % 
paid to J. S. or The Contents of this is to be- paid to 


2 N and ſets his Hand to it, this is a zood Indorſe- 


t. 3 New Abr. Law, 609. Farreſ. 86, 87. 3 

2 Clark having a Bill of Exchange payable to dun 2 
or-Order, puts his Name. upon it, leaving a vacant + 
Space above, and ſends it to J. S. his Friend, who 
got it accepted; but the Money not being paid; Clark _ 
brought an Indebitatus afſump/itragainſt che Acceptor: 
And it was objected on Evidence, that the e er 5 


was transferred to J. S. 


Et per Holt, C. J. 7. $. had it i in this Dawes 40 
act either as Servant or Aſſignee: If he had filled up 
the blank Space, making the Bill payable to him, that 


vuvould have witneſſed. his Election to have received it 


as Indorſee; but that being omitted, his Intention i 8 
preſumed: to act only a Servaat t Clark, whoſe; : > 


Name he weld: uſe o in 2d ga: the char I. 


\ 
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ver it. x Galt, 126. Clark v. Nas. , 
2, Chap. 10, f. 27. 
5 94 A Bill of way ee echte den per: | 
10 88 the Order of J. 3 who 
5 brougbt his Action as Iador ſer, auerring be had made 
no Oder i en Body to regcive the Money 3 and on 
demutrer ir was objgfted, chat J. S. cauld not main- 
7 _ an Action; becauſe the Indorſement was not to 
him, but to his Order: But the Court held the Action 
well brought againſt the- Ingorſor; and that among 
25 Trades, this F orm of Jodorlemene is commonly 
uſes, although it is intended to be made payable to 
the Perſon, 45 Order is mentioned. 3 New Abr. 
Law, 609. Carth. 403. Fiſher v. Pomfret. 
1 k batch been hs that a Bill of Exchange 
 canaiit by jndugſed for Pare, ſo as ro ſubjeR the Party 
to ſeveral Aﬀtions'; as if A. having a Bill of 1 
upd; B. indorſes' Part of it to J. S. J. S. cannot 
bring dn Action for his Part; although he alledge a 
Cuſiotm amongſt Merchants ſor ſueb kind of Indorſe- 
ment; for the ee 6" ire and ſubjęcting him 
only to one Man's Action, no Cuſtom can make him 
liable o zwa or more Actions ſor the ſame Debt. 
3 N Al. Law, 610, | Corth. 466. - Hawking'v, 


55 Cardy. i Salk: 65. S. Cy where it is ſaid” that the 


Plaintiff ſhould "a acknowledged Satisfaction for 
the rt. 2 New! Air. WES 95 L. Ae, 380, 
* of Bad Ae 455 ble 
e S m to 4 
5 fa e mb to B. M indorſes © pip which is 
for'Non-Payment; B. may bting an Action 
on this Bill | notwithſtanding | his Iadorſetnent. 3 Now 
Aan. Bow, 508. 1 S, 164. Dihers v, Harriet. 
. "Phe is to be paid to him in whoſe Favour 
tb Bill is dawn, or. 0 the. lydorſee, in Caſe it be 
er e of which Jadvrſement. the Drawer and 
Acceptor multcake Notice ap their Peril; alfe if chere 
are faveral” Indbriors and hadesſecs, the laſb Indovſee 
4s ae 50 the” Money. : yas 608, 
a 
on OR eee 


[ | 
4 
4 


** 


* demanding it from the Drawtr, and Jan bin, ad 


be Nader ſor” and Acceptor. 


VERY © Drawer of a Bill is OY 1 18. 
I, Payinent thereof, as is every ACert ag * 
Indor Alſo if there are ſeveral 

ſame Bil}, the laſt Indorſee may bring his ; 5 
againſt the firſt Indorſor, or any of them; fot the In- 


Ke Amr is, 4$_ it were, à new. Bill, or at _— \ 


Warranty, as ſome <s expreſs it, by the Indor 

chat the Bill {fall be paid. 3 New Air. Law, 607. 
he 1 Salk, 4 Li Ram. 181; Stran. 479. 

Bill be drawn upon 4, and be accepts it, 
and afterwards refules Payment, upon which the — 
is proteſted, the Perſon to whom it is payable ma 
bring ſeveral Actions againſt the Acceptor ON Dow 

fr the Proteſt is no Diſcharge of the Keeps. 
ew Abr. Law, 60%. 

755 "Bar though the Drawer, Acceptor, and der- 
PE are all liable, yet the Party can have but one Sa- 
tistaction and =F ſuch Satisfaction is actually bad, 
he may ſue all, or any of them: And accordingly.ir 
was adjudged in the Exchequer Chamber, where the 
704 Was, an Indorſee ſued the Drawer, and bad 
Judgment againſt him; and he alſo brought an Action 
againſt (lie fn 
the Judgment againſt the Drawer: But the Plea Was 
held ill; for that the Judgment was no Satisfaction, 
without which the Party cauld not be barred of the 
Remedy which he had againſt the other. 3. New 
| $4 Leto, 607. 3 Med. 86, Sin. 255. Claxton 

Swift. Ka. 978, 882, C. C. fays rhe, Judgment 
was reverſed, becauſe there was not any Satis 


faction; 


for the Court were of Opinion, that this Caſe differs | 
If fevennl Drawers * all are liable. ur. N. 


Gi by. 3+ 0% 
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8 a e e - Ore 
wh 155 ze 205 fo the Payment if the ne 40 1 


dorſor, to which the Indorſof pleaded 


— 


* 
* 


xc Of BL LS f Ex en % 
from the Caſe of two Treſpaſſers, and is rather to be 
reſembled to: two Debtors by a joint and ſeveral Ob- 


ligation, becauſe by the Cuſtom the firſt Drawer of 


: the Bill, and every Indorſor thereof, is liable to the 


Payment of a Sum certain to the laſt Indorſee, tho? 


* the Action be to recover by way of- Damages. A 


. , 
— 


| 


"Proteſt to prove his Want of Acceptance, Marius, 88. 
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4. And not only the Drawer, Acceptor, and Indor- 
ſor, are liable, but alſo, by the Cuſtom of Merchants, 
if one Merchant draw a Bill which is proteſted, and 


another hearing thereof declares, that he, for the Ho- 


nour of the Drawer, will pay the Contents, and 
"thereupon ſubſcribes in theſe or the like Words, I the 
* underwritten do bind myſelf as Principal, according to 


© the*Cuftom of Merchants, for the Sum mentioned in the 
- "Bill of Exchange whereupon” this Proteſt is made, &c. 
This ſhall as effectually bind him as if he had been the 


original Drawer; and by this the Perſon to whom 


the Bill is payable hath his Remedy both againſt ſuch 
Perſon as Surety, and alſo againſt the Principal; but 


the Principal or original Drawer is liable to him who 


thus ſubſcribes for his Honour, 3 New Abr. Law, 
6058. 5 Molloy, B. 2. C. 10. 5. 24 See Page 49. | 


6. A. draws a Bill upon B. who had Effects enough 
in his Hands to anſwer the Bill, which ſome Time after 


is proteſted; | whereupon the Bill is indorſed to 4. the 


Drawer, who brings an Action as Indorſee; per Par- 
© ker, C. J. at ni prius, there being Effects, the Ac- 
© ceptance was not upon the Honour of the Drawer, and 
ſo the Action is well brought; for when a Merchant 


1 


” 
o 


B * So if ride for che Hondur of him who ſubſeribes for 


the Honour of the Drawer. /Carth. 129, 130. Lutab. 195. 
Ia Bill be drawn on J. S. and he refuſes to accept it, or if 


he be out of Town, and has left no Orders or Authority to accept 
- Bills; and that A. B. will accept the Bill for the Honour of the 


Drawer: In either of theſe Caſes, the Party to whom the ſaid Bill 


i payable, or his Aſſigns, gaght in the firſt Place to cauſe Proteſt 
to be made for Non- acceptance by J. S. and then he may take 
the Acceptapce of A. B. for the Honour of the Drawer; * for 


; otherwiſe the Drawer may alledge that he did not draw the Bill 
on 4. B. but on J. S. and therefore, according to the Cuſtom” pf 


Merchants, Diligence ought to be firſt uſed towards J. S. and by 
draws 


—_ * 
* 
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draws a Bill on his Correſpondent, who accepts it, 
this is Payment; for it makes bim Debtor to another 
Perſon, who may bring his Action; ſo this is ſuch a 
Payment as may be ſet off upon a former Action, and 
leaded i in bar of ſuch Action: But if there were no 
Effects, the Action would not lie; for it would have 
been an Acceptance upon Honour only, and the Mo- 
ney would be recovered only to be recovered again. 
Vin. Abr. Tit. Bills of Exchange (H.) 12. 10 Med. 
Trin. 10 Anne, B. R. Loviere v. Laubray, 
6. A Bill was drawn at ſix Days Sight, and preſents 
ed and accepted 8th: of February, which made it pay- 
able the 14th, and the three Days of Grace 
it to the 17th, which was: a Saturday, and the Ac- 
ceptor ſtopr Payment on the Twe/day fol owing, before 
which the Bill was not tendered, - And upon'this Evi- 
dence it was left to the Jury, who were of Opinion 


that the Drawer was diſcharged at the end of the three New 


Days of Grace. Stran. 829. Coleman v. Sayer. | | 
- 7. In an Action upon an inland Bill of Exchange | 
brought by the Indorſee againſt the Drawer, it ap- 
peared the Bill was payable rath May; that up- 
on Promiſe of Payment, the Indorſee gave the Ac - 
ceptor to the 18th, from thence to the a0th, thence to 
the 24th, and from thence to the 7th of June, when 
the Acceptor failed. And there being no Notice 
the Drawer, the Chief Juſtice held it to be the Loſs 
the Indorſee. Stran. 792: Gee v. Brown, 1 Ges. a. 


8. In Caſe upon a Bill of Exchange, upon the 


Evidence at the Trial before Holt Ch. J. at Guildhall, 8575 


Nov. 23. Mich. 12 W. 3. the Caſe was thus: 4. 
drew a Bill of Exchange upon B. payable to C. at 
Paris; B. accepted the Bill; C. indorſed it payable to 
D. D. to E. E. to F. F. to G. G. demanded the 

Bill to be paid by B. and upon Non payment G. pro; 
teſted it within the Time, c. and then G. ht an 
Action againſt P. and it was well brought, and — | 
recovered. Afterwards D. brought an Action agai 


8. and though D. produced * Bill and the ary 
yer * not * a Receipt. Money the 


330 | 


ID 13 10 besen 


by kim to G. upon the Proteſt, as the 
s among Merchants, as feveral Merchants 
ir Oaths affirmed, he was nonsfuited. But 
. ſeemed to be of Opinion, that if he had 
- Foywias'by Mm e G. it had been well 

enough. — 2 rr IF 


Exchange againſt 

7 * J. upon Beidenee, ſt, That there i is no Need 
to prove the Drawer's Hand, becauſe tho? it be a 

| — the Tndorſor is bund to pay it.  2dly, 

Nie Plaimiff muſt prove that be demanittd it of \ 

er him upon whom it it drawn, and that Be | 
refuſed 10 pay it; or elſe bat be ſongbt bim, and could 


dn ad bim- Otherwiſe bt camot refort to the Tur br. 


gdly;i Thar this was done in comvenieht Time 5 for if 
| ey Rand and are reſponſible a convenient Time after 
k „ and no Demand made, the Indorſee 
1 ſhall not charge the Indurſor. The Time of foreigh 
Nis rhree Days, and no Allowance is to be made 
for Qndays and Holidays. Serjeant Wright cited 2 Cafe 
_ ofion# frac who ſtood a Week after the Indorfe- 
ment, and the Indorſee loft his Money; which Holl 
k. J. thought was tos ſtrict: bor fach Matters muft 
beo left t che Jovy, Aty, It is 4 Queſtion whether 
— Nonce muſt be given, or no; but tis fair to 
Nose thy, Th, the Demarid muft be proved 11 
enen 10 the Indor ement \ for if it was Sexy oY 
conld'only act as Servant to the Indorfor: And fo 
the Demand was inſufficient to charge the Indorſor. 


ig &hiy, I Man indorſes his Name upon the Back of 


"Blanks, he puts it im the Power of the Indorſee 
45 . and he thay F. 5 


the Bi, e AN 
poke: promotes pg th In Cale of Hh | 


Fe u Diſcount, this 5170 Difference: If 
we ile to A. or Bearer, 1 


5 Bas, bai Nef or Ode, eit ir dork 


e Walen 1h * 154 6, nd a7 innetiach 
hn + gee | | blank, ; 


— 
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blank, and filled up with an Aſſignment, the Indorfor 
muſt warrant it as much as if there eee 
count. 1 Salk. 127. Lambert v. Pack. 


20. K. . y + Bilk-peyableized. or Order 06.10 "A 
doris ir 90 F. and L. brings an Action for the Mo- 
ey againſt O. and by Holt it was faid, That be ought” 


235 that be bad demanded, or endeavoured 0 de- 
mand bis Money of R. before he could fue O. on bis In 
dorſement : —— inp other Per- 
ſon payable ts O. or Order, n o 
to bis Ation ought 10 be after the Indorſemont. 


— * this Bil bank 10 L. by writing bis — 8 


and therefore it was urged, that this was 4 


Sale of the Bill, and the Indorſement could not fab- 


ject the Indorſor to an Action; but, p Holt, the In- 
dorſement, tho? upon Diſcount, will ſubject the In- 

dorſor to an Action; becauſe it is a, conditional War- 
nanty of the Bill, and makes 4 new Contract, in caſe 
the Perſon, on whom it was drawn, do not pay. 


per Holt: If + Man indorſes a Bill blank to B. 4 


puts it in the Power of B. to ſuperſcribe what I. -plea- 
ſes. 4. If Indorſee does not demand the Money pay- 
able by the Bill, on the Perſon on whom it is drawn, 


jn a convenient Time, and he fails afterwards, the In- 


dorſor is not Rable. 5. N the Action be brought 
the Indorſor, it is . 
the Drawer; for tho' it be forged, 


againſt 


the Indorfor is 


liable, | 1 Mod: 244, 12 V 3. Lambert v. Ob r. 
a Note under his Hand: payable to 
Oakes os his Order. Onder indorſed it to Lam,; 


11. N. ſigned 


upon which Lambert brought the Action for the Mo- 
ney againſt Oakes. Per Holt Chief Juſtice, he oughe 
to prove that he had demanded; or done his Ende” 
vour to demand, this 
Oakes upon the Indorfement. - 9 
Nl was drawn upon any other "Perſon 

Oakes or Order. And the Demesd to ticks Land- 
to his Action muſt be after the ladorſement. 2. Oale⸗ 
had indorſed this Bill back te Lambert, via,” by the 


to prove the Hand' of 


Money of N. before he can/ſhe h 


= 
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ſore it was urged by Mr. Nortbey, that this was a plaia 
Sale of the Bill, and the Indorſement ſhall not ſubject 
the Indorſor to an Action; becauſe the Bill cannot be 


ſold co intitle the Vendee to take the Benefit of it, 
without Indorſement; and the Practice among Mer- 
chants is ſo, But Holt e contra: For their Practice 
cannot alter the Law. And the Indorſement, tho 

upon Diſcount, will ſubject the Indorſor to an Ac- 
tion ; becauſe it is a conditional Warranty of the Bill, 
and makes a new Contract in caſe the Perſon, upon 
whom it was drawn, does not pay it. 3. Per Holt 


ont Chief Juſtice. If A. indorſes a Bill blank to B. he 


— puts it in the Power of B. to overwrite what 
he pleaſes, 4. If the Indorſee does not demand the 
ö Money payable by the Bill of the Perſon upon whom 
jt is drawn, in convenient Time, and afterwards he 
fails, the Indorſor is not liable. 5. If the Action be 
brought againſt the Indorſor, it is not neceſſary to 
prove the Hand of the Drawer; for tho' it be for- 

ged, the Indorſor is liable. L. N 18.18 1 W. 3: 

Lambert v. Oakes. | 
12. Action upon the Cake for 170 l. 10 4. The 
Plaintiff declared ſeveral ways, viz. 1ſt, Upon two 

| Bills of Excbange againſt-the Indorſor. 2dly, Fen 


| ney laid; out for-the Uſe: of the De endant. Upon 
Non ſumpfit leaded, the Caſe upon Evidence was: 
Moor, a age ith, ſubſcribed two Notes payable to 
the Defendant; the Defendant, on the 19th of October 
indorſes theſe two Notes, and gives them and eight 
others to one Zouch, to whom he was indebted; 
Zouch, the 19th, of ober between the Hours of Ele- 
ven and Twelve, brought theſe Notes to the Plain- 
tiffs, being Goldſmiths, and they accepted them, and 
gave Zoucb other Bills, and ſome, Money; and after- 
wards, the ſame Day, the Plaintiffs received Money 
upon other Bills of the ſaid Moor, and might have had 
the Money due upon theſe two Bills, if they had been 
demanded; but in the Night followiog, about Mid- 
nights Moor — and ran hang W = 


does not endeavour to receive it in convenient Time, 


. it Ls of ERKMHANY OE. 6 
'Plaintiffs-or Jndorfor nge pn gx an, was 
| r Queſtion. nnr 1 4070 
And the firſt Queſtion, was; Whether the Sa 
' arice of theſe Bills in-SatisfaRtion, for-ſo. much Money, 
de a good Diſcharge of the Indorſor? — 
Ohief Juſtice held, than Goldſmiths Bills were gove 

ed by the ſame Laws and Cuſtoms as other Bills of of 
Exchange; and every Indorſement is a new Bill; and 
ſo long as a Bill is in Agitation, and ſuch Indorſe- 
ments are made, all the Indorſors, and every of them, 

are liable as a new Drawer. That by the Law gene- 
rally every Indorſor is always liable as the firſt Draw- - 
er, and cannot be diſcharged without an actual Pay- 
ment, and is not diſcha by the Acceptance of che 
Bill by the Indorſee; but by the Cuſtom thus is reſtrain- 
ed, vix. the Acceptance is intended to be upon this 
Agreement; viz. That the Indorſes will recaivs it of the 
firſt-Drawer if be can; and if be cannot, then' that the 
Indor ſor will anſwer it; as if » the firſt Drawer be inſol- 


vent at the Time of the Indor ſement, or upon Demand re *© 


| fuſes to pay it, or cannot be (ound. And the Indorſor 
is not diſcharged without. actual Payment, until there 
is ſome Neglect or Default in the Indorſee; as if he 


and then the firſt Drawer becomes inſol vent. 
The ſecond Point was, What ſhall be thought con- 
venient Time to endeavour to receive ſuch Bills ? Eg 
per Holt Chief Juſtice, in Caſe of foreign Bills, h 
upon whom it is drawn hath three Days to paꝝ it, 
the Indorſee of ſuch foreign Bill, need not demand 
Payment until the ſaid three Days be expired ; and if 
he, upon whom the Bill is den. become inſolvent in 
the d Time, the Indorſor is chargeable ; and — 4 
5 Days, the Indorſee. may proteſt it; 
ſeemy the ſame Time ought to be allowed for bo 
Bills, tho' it was urged; that for foreign Bills a long- 
er Time was required; in reſpect the Drawee Wes . 
receive Advice from the Drawer. 
And the Chief Juſtice in his Direction to 1 
; Ga; That what ſhould be 3 — 
. . 5 N | ous RE 


i, 


— 


8 Of 'Brits of 'Exenancr 


tatis 


doght te be dccerding to che Uſage among Traders 
in ſuch Caſes, and upon all tbe Circumſtances: That 
the Phintiffs'had ten Bills delivered to them together; 


andrhar perhaps they had other Affuirs that hinder- 
ed chem from preſently to receive theſe two 
received to other Bills the ſame 


mays anch that they 
The Chicf Juſtice leſe it to the Jury to confi- 
oy wherher the Time in this Caſe were 
Time r not and if the Plaietiff had convenient 
Time td #ective” his Money, then to find* for the De- 
' Jendant/-otherwife for che Piantiff. And they upon 
 Confiderition found fer the Plamtiff; upon which the 
Plalntf prayec to take the Verdict upon the Ind. 
ae % per C J. You 'cinnot take the 
Verdict pom any Fart of the Declardtion;! but that 
to which Evidence wif" given; and here” it will be 
, if found vponthe Bills ef Exchange; but if 
Evidence be re ts to any other Pare of che 
1223 you may take it upon any ſuch Part, 
to which the *Eviderce is applicable. © And becauf- 
Zoneb had ſworn that be Had: received che Benefit , 
and Rad been ſariciod:with;-vhe But he took of the 
Talat, which the Deſendant was diſeharged 
„me Verdit was taken upon the Inurbi. 
1 for Money laick out for the Defendant's 
Uſe; ' and it ſeems the Indorſement by the Defendant 
2 the Phintiffs was good Evidence of 2 Requeſt to 
the ſaid Money es Zowcb. ”* Now Exception was 
that one Bil was payable to the Defendant ow- 
, heut e Wordt, & bis Order, and therefore 
not allggnuble by the Inderſemene; and che Chief Jul. 
ticr Ma upree that the Inderſemert of rhis Dil did 
bet malte dn that drew the Bill e to the I 
dorſee ; for the Words, & 9 bis Order, give Auche: 
rity to the Plaineiff to afligey it by Indorſernent 5 and 
dis um Agreement by the fitſt Drawer that he would 
anſwer ie te te Aſſignee: But che Indorſetnent of 2 
Dill which has not the Words, or N Order; is 
of the ſume Effect derwixe the Indorfor and 
1 to make the — The. 


on. 
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Indorſee , Salt. 134. Hill et al. v. Lewis." Shin. 


Pꝙ6ꝛwü 9d tk tg chal Sho 
being made payable ts 1. 


13. A Bill of Exchange . 
or Order, A. indorſes it to B. B. cannot fue A. un- 
leſs he firſt endeavours to find out the firſt Drawer to 
demand it of him; for the Indorſor is only & War- 
rantot for the Payment of the Drawer, and thereſor 
liable only on his Default; and ſuch Endeavour mut 
de ſet forth in the Declaration. 1 Salk; 126. . 
14. Caſe upon a foreign Bill of Exchange by the 
Indorſee againſt the Indorſor; and on general De- 
murrer it was objected, that they had not ſhewn a 
Demand upon the Drawer, in whoſe Default only it 
is that the indorſor - warrants :- And becauſe this was 
a Peist unſertled, and on which there are eonttache- 
tory Opinions in Salk. * 131 and 133, the Court Wok 
Time to conſider. of it: And on the ſecond Argu- 
ment they delivered their Opinions that the Declara- 
tion wðas well h. The Deſign of the Law of 
Merchants, ſaid the Coutt, in diſtinguiſhing theſe 
from all other Contracts, by making them aflignable; 
was for tha Convenience of Commerce, that they 
might paſs from Hand to Hand in the way of Trade; 
in the ſame Manner as if they were Sperie. Now to 
require a. Demand upon the Drawer will be Jaying 
ſuek a Clog upon theſe Bills, as will deter every Bo 
dy from taking them. The Drawer lives abroad per- 
haps in the Jadiat, while the Indorſee has no Correſe 
pondent to he can ſend: the Bill for a | | 

or, if he could, yet the Delay would be ſ6 great that 
no Roo would meddle with them. Suppoſe it was in 
caſe of ſeveral Indoeſements,” muſt the laſt Indorſe 
travel: round the World before he can fix his Action, 
upon the Man from: whom he received the Bill? Th 
See P. 66. Parag. 12.—The Caſe in Salk, 133. is thus: An 
| on a promiſſory, Nate againſt the Second Indasſor ; and;the Plaintiff 
declared without an Averment, that the Money was demanded of 

Driver, d the Firſt laderſor. Andithis wes held good wpen 


y0y in Arrett of Judgment; for the hudorſor charges hint in 
"the fame fro Ze had og ally drawn the Bill. 1 Sek 


133. Tin. 9 I Harry v 
IVE 2 | 


common 


+  common- Experience every 


” 
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+ knows, that” the 
more — a Bill hass the greater Credit it 
bears; whereas if thoſe Demands were all neceſſary 
to be made, it, muſt naturally diminiſn the Value, by 
bow much the more difficult it renders the calling in 
the Money. As to the Notion that has prevailed, 
that the Indorſor + warrants: only in Default of the 
Drawer, there is no Colour for it; for every Indorſor 


is in nature of a new Drawer, and at Ni prius the 


dorſee is never put to prove the Hand of the firſt 
Wer, where the Actioh is àagainſt the Indorſor. 


-  Theggquiring a Proteſt for Non acceptance is not 


_ -- becauſe a, Proteſt amounts to a Demand; for it is no 
more than a giving notice tu the Drawer to get his 
Effects out of the Hands d the Drawee, who by the 
* drawing is ſuppoſed q have ſufficient where- 


th to ſatisfy y the Bll ' Str, 441. Din. 4 Geo. 1. 


Bromley v. Frazier. 
16. In Action by the frond baute of 4. Bill of 
hange againſt the firſt Indorſor, it was held ſuffi- 
dient to ſay the Drawer had not paid it, without ſhew- 
bs A ee 51 5.9 ſy 1 Geo. 1. Low. 
rence and Jacob. 1 5 | 
16. An Action — books mi the Indorſor 
of. 4 Bill of Exchange. The Bill was given in Evi- 
BE with an Indorſement only of the Defendant's 
Name; which, as was urged for the Defendant, was 
not an Indorſement that would ſubject the Defendant 
to an Action; to which the Plaintiff's Counſel a 
but prayed that they might have the Bill back, to 
_ write, over the Indorſement pay the Contents to J. 
1 z which was oppoſed by the Defendant's Coun- 
8 24 that if the Plainti® had any Right ſo to 
Nr to have: done ĩt before the Cauſe came 
and that he ought not to be admitted to do it 


5 . Chief Tultice,” 7 beben this hath. been often 
Allowed; and I am of Opinion that the Plaintiff 
n do it. The Bill was then 


* N * Caſe. 3 
ä © delivered 


a 32 Ab twin, dad etret andy RR 


n 


. 


Plaintiff, 'thar they might have the Bill Back again, 


he allowed the Bill to be delivered back, to — the 


 fendant's* 3 r b Fe Bos" dg | 
faid,” that he was ready to ſubmit this to the" Jurys 
whether" Tach an Tndorfethent Were an Allighmerit 


| the Contents to 7 Thand, und the Record ö to Tu 
or Order}, {6 it is not the fame Bil. But upon leaks 


me Blank. Stran. 110. 
En A | 3. 1 


e Abu 084 #6 . o 
delivered back to the Plaintiff, and the Words above 
were wrote over the'Pefetidant's Name. f 
t was chen objefted"thar' che Plaltiti® KiniſelF 
to be an Indorſer of the Bill, and therefore 


4 Properey out of bim; ſo that he could: not main 


tain this Action. Upon which it was prayed: for the 


ro ſtrike out the Indorſements ſubſequent to the De-. 
fendant's; Which was oppoſed by Sirase, Solieitor 
General, averring that he had temembered a like Oaſe 
at NI Prius before Lord 'Hardwicke, whete, th 


Indorſememt filled up; yet he refuſed to let it be de- 
lirered back, to have the tubſequear” Indorſt 
ſtruck Gut. oY r niert 

10 which, Mar — he Plaintiff faid, that . 
ſubſecuent Indorſement being i in Rank, amebnted to 
nothing ; it might be ava" Witneſs, Ser and would 

00 ſtew e of the Proper Aw port of the De 

ol the Neceſſity of Having the 


the Property er not. ei 104038 $$ 32 6. 
L, Einer Jettzee, declared Nis Opinisch that He 
thought: the Phaintiff ought to have This Advantage 


nom ; und the Bill was therefore again delivered back 


to the Plafpriff, that che" Tndorſernents mage ſubſe. 
vent to that made by the Defendarit night be truce 
t, Hen being done and che Bill" read, te Bollis 
citor General tobe rhis further Objection, chat by. che 
Defendant's Bergner as it is nom müde to pay 


ing; me the Record, it appeared 1 1 n the 
Inderletnent. A er 72 he Noe 

$115 mere! Vo * WE 5 r 0. eit ion ers | 
—— . n e 


delivered in, the Plaintiff's Name was upon? and the Chief 
Juſtice permitted it to be ſtruck out in S it t hoing an Indorſe- 


1 


> Of. Baits of iExcnance) 
It vas then urged for the Defendant, that the Plain- 
tiff muſt prove a Demand upon the Drawer, and his 
Neglect to do which was ſabmicced to by the Plain- 
tiff s. Council without Argument. Upon which it 
appeared in Evidence, that the Plaintiff had, by his 
Setvant, from time to time applied to the Drawer for 
ſix Weeks together, and was put off; that at the End 
of ſix, Weeks, che Drawer became a Bankcupr, and 
the Plaiotiff not being able to ſhew that he had given 
Notice to the Indorſor of the Default in the Drawer, 
and the, Witneſs confeſſing that he knew of no No- 
tice being given to the Indorſor of this Neglect of 
Payment in the Drawer, it was taken without Argu- 
ment, to be a. Diſcharge of the Indorſor, and the 
Plaintiff was nonſuited. Dia. Tr. and Com. 262. 
Micb. 12 Geo. 2. Tbead and Lovell. Gig 63 
12. An Action was brought by the Fe againſt 
the. Defendant as Indorſor of an inland Bill of Ex- 
change for 1000. drawn at forty, Days Sight by one 
Carrick upon one Dodd, in favour of the Defendant, 
who indorſed it to the Plaintiff. Dadd actepted the 
Bill, but did not pay it; upon which, it was proteſte 
_ ' by the Plaintiff. All which was proved to the Jury; 
but it did not appear that the Drawer had. Notice of 
the Non- Payment, before this Action was brought, 
or that e Dna was firſt made to him for 
Fayment: And this Matter being objected by the 
Defendant's Counſel, and they, inſiſting that for want 
of ſuch Notice or Demand, or due Diligence uſed 
for that Purpoſe, the Plaintiff muſt be non : ſuited, 
the Jury gave a Verdict for the Plaintiff, ſubject to 
the Opinion of the Court. And as this was a Point 
unſettled, and many contradictory Opinions thereon, as 
appears from the ſeveral preceding“ Caſes, the Court 
took Time to conſider of it; and this Term, unani- 


moully were of Opinion that in the preſent Caſe, it 


was not neceſſary to demand the Money from the 
Drawer, or to uſe any Diligence for that Purpoſe, of 
to give him Notice of Non Payment by the Drawee. 


* 1 


* 


Prom F. 38. Parag, 9. inclufing. 
5 f N That 


f nens 0 6 


That a Bill of Exchange was an Order or Com- | 
mand given by the Drawer on or to the who 
has, "or is ſuppoſed to have, Effects of the Drawer in 
his Hands) to pay a Sum of Money to a third Perſon ; 
that when the Bill is accepted, the Drawee is become 
the principal Debtor, and the Drawer is liable only in 
| Defaulr of the Drawee; and if due Diligence = not 
uſed to get the Money from the Acceptor or-Drawee, 
and Notice of his Non- Payment given in conveni- 
ent Time to the Drawer, the Drawer ſnall not be 
liable; for if it ſhould be otherwiſe, and the Perſon 
upon whom the Bill was drawn ſhould: become-inſol- 
vent, without ſuch due Diligence uſed by the Payee, 
or Perſon to whom the Bill is payable, to demand 
Payment from the Drawee, or without: his giving the 
Drawer timely Notice of the Non- Payment, then 
would the Drawer unreaſonably ſuffer through the 
Laches of the Payee; having no Intimation to calliin 
his Effects before the Drawee became inſol vent. 
That when a Bill of Exchange is indorſed by the 
Perſon to whom it is made payable, it is hecome a 
new Bill, and the Indorſor is in the Place of the 
Drawer; and therefore if the Indorſee uſes due Dili- 
gence to get the Money from the Acceptor, and is 
refuſed Payment; then the: Indorſor, ho has put 
himſelf in the Place of the original Drawer, upon i 
Notice of ſuch Non- Payment, is become liable im- 
mediately, but not otherwiſe ; in like Manner and for 
the ſame Reaſon that the original Drawer would have 
been, in the like Caſe, had there been no Iadotſement: 
And the Indorſee is not obliged to male any Demand 
upon the Drawer, or to give him any Notice ; for 
he does not truſt the Drawer (who may not 2 
be known to him). The Indorſor is his Debtor, an 
not barely a * Warrantor or ILY for * Fatwent 
of the Money. 
That there was no Dinttende between bel and 
inked Bills. of Habu N in ve . 4 


9 . 1 = cer 63. Fo : "£ 4 . / tri) 
. 


U 
— 
8 


_ . obliged perhaps 


them. Whilſt 2 Promiſſory Note remains in its 


ſemblanoe to an inland Bill of Exchange 
it iz indorſe . to a third Perſon the Similtade begins; 


| 
1 
| 

1 
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thy Conveniency 3 and as to foreign Bills; this Matter 
has been determined: before in Strange f, 441. The 


Rraſon of the Judgment there given was for the In- 
conveniencies that would enſue ta Commetce. in ge- 


ncral, from the Diſcredit it would bring upon Bills of 
Exchange to be thus clogged: with a Neceſſity of giv- 


ing ſuch Notice, and making a Demand on the origi- 


nal Drawer. Now every Inconvenience attending a 


foreign Bill holds to a grea / Degiee, + hy ve FN 
in reſpect to an inland Bill, if a Perſen ſhouſd 

in ſeveral remote Parts of the Kings 
dom to enquire aſter and find out the Drawer; and 
therefqre in this Caſe it was not neceſſary to prove 
any Enquiry after, or Demand upon, the original 


Drawer, or any Notice of the Non-Payment to him. 
That har gave 


Riſe to the ſeeming Contrariety of 
Opinigns upon this Point is the confuſed Mander in 


which Cafes upon inland Bills of Exchange and Pro- 


miſſory Notes are and blended together. 
There is a ſtrong Reſemblance between a Promiſſory 
Note indorſed and an inland Bill of Exchange; and 
the Law-fhould: be ſettled on the A nalogy between 


original State without Indorſement, it bears no Re- 
z but when 


for then the Maker of the Note is in the ſame Situ · 
ation with the Drawee or of the Bill of Ex- 


change; and the Indotſee of either Bill or Note muſt 


demand the Money from the Acceptot of the Bill or 
Maker of the Note before an Action can he brought 
Aggainſt the Indorfor; that this was determined with 


reſpeet to the Maker of a Note in the Court of Com- 
n 7 80 fe Pee. Fer 2 * 
lt 


Fre» 


— e e thus: A Not is mar ay 


7 1595 a See P. 63, Parog, 14. 
— — 2 the 9 ſhur up his Hod, we 2706 oh 


And the W Felle ia : = 


2 Domend upon the Drawer is neceſſary before the 42 can 


be charged; and if it was, whether in this Caſe the Plaintiff bad 
* ſullicient in proving the ſhutting up the Houle. | es 


ww 
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Holt ſaid in , Oates's Caſe reported in Ld. Raym. 
443, that the Indorſee muſt demand. or endeavour fo do- 
mand the Money" from ibe Maker of. the Note before be 
can ut the Indarſor; and added further, The ſame 
Law if the Bill was drawn upon any other Perſon 


| Payable to O. or Order.” He does not mean that 
the Demand muſt be firſt made on the Drawer of the 
Bill of Exchange, before the Iudorſee can ſue the 
Indorfor, but upon the Perſon who is in the ſame 
ſituation with the Drawer (or Maker) of the Promi- 
ſory Note, who is the real Debtor, and this is the Ac- 
ceptor of the Bill of Exchange 
That this Opinion of Halt, which, thus conſtrued, 
agreed with the preſent Opinion of the Court, Was 
miſunderſtood and confuſed in * Salt. 129 ( which 
is manifeſtly a wrong Collection from Holt's Opinion 
in Oakes's Caſe) where it is ſaid that the Indorſee of 
a Bill of Exchange muſt, in an Action againſt the 
Indorſor, prove that be demanded the Money from the 
Drawer, or him upon whom it is drawn, and that he 
refuſed to pay it, or elſe that be ſought bim and coald nat 
find bim; that there was the ſame Miſtake in Þ-1 2 Mul. 
244 and that rhe confuſed and ſhort Notes taken of 
theſe and other Caſes, were the true Occaſion of all 
the Contrariety of Opinions on this pont. 
And that upon the whole, in an Action by the In- 
dorſee of an inland Bill of Exchange againſt the In- 
dorſor, he muſt prove a Demand, or due Diligence 
uſed to make it, upon the Acceptor, or Perſon upon 
whom the Bill was drawn: And in an Action by the 
Indorlee of a Promiſſory Note againſt the Indorſor, 
As to the firſt, the Chief Juſtice raled,. that a Demand on the 


Drawer was neceſſary, as was derermined in C. J. Poſeh. 4 Geo. 2. 
on great Debate. And in this particular Caſe, he held the Plain- 


| tiff had not gone far enough, bot ought 10 ſhew, that he had en- 


quired after the Drawer, or attempted. to find bim out. 5 

I See P. 59. Prag. 11. 8e P. 58 Parag. 9“..Q 
+ Mr. Viner ſays, that the Caſe of Lambert v. Pack (1 Salt. 

127.) ſeems to be the ſame with that of Lambert and Oakes 

(12 Mod; 244.) and Lambert and Oakes. (L. Raym. 442:). whichare 

one and the fame. ̃ dee P. 59. Parag. 10. ; 


$48 i. 
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. muſt prove à Demand made, or due Diligence 
| to make it, from the Maker of the Note. Mi- 
| charina: Term, 1738. Heylins and Adamſon. 
18. If the Indorſee ot a Bill accepts but Two- 
Pence from the Acceptor, he can never refort to the 
Drawer. Li Raym. 743. Taſſel and Lee v. Lewis. 
19. A Bill of Exchange was drawn upon the 
Plaintiff at Leghorn which he accepted: But by the 
Law there, if a Bill be accepted and the Drawer fails, 
and the Acceptor hath not ſufficient Effects of the 
Drawer in his Hands, at the Time of the Accept- 
ance, the Acceptance becomes void. And this hap- 
pening to be the Plaintiff's Caſe, in order to diſcharge 
himſelf of this Acceptance, he inſtituted a Suit at 
Leg born, and his Acceptance was thereupon vacated 
by a Sentence in that Court. Afterwards the Plain- 
tiff returned to England and was ſued here at Law 
upon this Bill, and ——— he exhibited his Bill in 
the Court of Chancery for an Injunction and Relief. 
Hing, Lord Chancellor, was clearly of Opinion, 
that this Cauſe was to be determined according to the 
local Laws of the Place where the Bill was negoti- 
ated: And the Plaintiff 's Acceptance of the Bill hav- 
ing been vacated, and declared void by a competent 
Juriſdiction; he thought that Sentence was concluſive 
and bound the Court of Chancery here. And in this 
Caſe a perpetual Injunction was granted to enjoin the 
Defendant from ſuing upon this Bill. 22d Nov. 1720. 
2 Eg. Abr. 324. Stran. 73 5 Burrow v. Jemino. 
20. In an Action by the Indorſee of a "ll of Ex- 
change againſt the Acceptor, it was held not to be 
neceſſary to prove the Hand of the Drawer: And the 
Plaintiff reſted on the Proof of the Acceptance. The 


Defendant offered to prove it a forged Bill, by calling 


Perſons v ho were acquainted with the Hand of the 
Drawer, and would ſwear they did not believe it to 

be his Hand. But the Chief Juſtice would not admit 
this, from the Danger to negotiable Notes, and be- 
cCauſe à Man might with Deſign write contrary to his 
| uſual Method. And he * inclined, that even 
5 2 actual 


rr of Exceuanctr CT 
actual Proof of Forgery would not excuſe the Defen- 

2 ainſt” his own Acceptance, which had given 
Bil a Credit with the Indorſee. Sn en. 946. 
Joys v: PFawler, 

21. Upon a Caſe made at N Prins before Phath, 
Chief Juſtice, it appeared that the Plaintiff had de- 
clared on an Indorſement made by William Mercrom- 
zie, whereby he appointed the Payment to be to 
| Louiſa Acheſon or Order; and upon producing” the 
Bill in Evidence, it appeared to be be to Aber- 
_ trombie or Order; but the Indorſement was only in 
theſe Words, Pray pay the Contents to Lowiſe 
Acheſon ;** and dane it was objected that Indorſe- 
ment not being to Order, did not agree with the 
Plaintiff*s Declaration. But upon Conſideration the 
whole Court were of Opinion it was well enough; 
that being the legal Import of the Indorſement, and 
that the Plaintiff might upon this have indorſed it 
over to another, Who would be the proper Order of 
the firſt Indorſer. Judgment forthS TR Niere 
657. Acheſon v. Fountan. 

22. Huſſey brought aſſumpſit againſt the Defendant 
Jacob upon His Acceptance of a Bill of Exchange 
drawn upon him by the Lord Chandos according to 
the Cuſtom of Merchants. The Defendant Jacob 
pleaded that the Lord Chandos played at Hazard with 
the Plaintiff Huſſey, and loſt to him at one and the 
ſame Time 1507. and that for Payment and Security 
of the ſaid Sum of 1507. loſt to the Plaintiff, he drew 
this Bill of Exchange upon the Defendant payable to 
the Plaintiff, which the Defendant accepted; and then 
he pleads the Statute of Gaming of 16 Car. 2. Cap. 7. 
by which this Bill of Exchange, being given for Se- 
curity of the ſaid Sum gained at play, became void, 
&c. The Plaintiff demurs. And Sir Bartholomew 
Shower for the Plaintiff argued, 1ſt, That this was 
not within the Statute ; for though he well agreed, 
that an Action could not be maintained againſt the 
Lord Chandos himſelf for this Money by reaſon of 
this Statute z yet here 5 third Perſon had made —_ 

4 


* 
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| elf. chargeable, by his own collateral ch ems 
vir, by the; Acceptance of the Bill, which 
5 e the 1 Act; the «ſſump/it of i 
Acceptor being altogether different from that of 
PDeraser; ſor although the Conſideration of the Drawer 
was the Money won at Play, yet the Cunfideration of 
the Acceptor was the Honour of the Drawer, or his 
Effects in the Hands of the Acceptor. And the De- 
fendant has not pleaded, that the Acceptance was pro 
Solutions, 4 Securitate of it. Beſides, that it would be — 
of very ill nce, to ſuffer the Defendant to 
1 his own Bill and Acceptance by this Means; 
for a Bill of Exchange once accepted by a reſponſible 
Man, is of ſuch Credit among Traders, that it paſſes 
: as Current. as ready Money, and is negotiated from 
3 one to another through all Europe, and exchanged 
upon valuable Conſideration, till it comes back to 
London. But if the firſt Acceptor ſhall.be admitted 
to ayaid it hy the Statute of Gaming, this will dimi- 
niſh the Cech of Bills of Exchange, and will be a 
great Check to Merchandizing. But to this it was 
anſwered and reſolved by N Court, that if a colla- 
teral Engagement of a third Perſon ſhall not he within 
the Intent of the Act, the Act will be very eaſily 
© evaded, and in Effect rendered uſeleſs. And there- 
fore all the Court was of Opinion, that if. a Man has 
laſt Money at Gamiog, viz. more than 100 J. at one 
Time, and be, procures J. S. to be bound for the Pay- 
ment of it, or as the principal Caſe is, gives a Bill of 
Exchange ſor the Payment of it which is accepted, 
both theſe Securities are void by the ſaid Act. But 
i he who wins being indebted to the Stranger, pro- 
cures. him who loſes to bind himſelf to the Stranger 
ſor che Payment of the Money due by him who wins 
to the Stranger, in Conſideration: of a Diſcharge of 
the Money which he hath loſt at Gaming, this Bond 
which he makes to the Stranger i is not within the Act, 
becauſe it is made for a 7 Debt. So in this princi- 
pal Ca, if the Bill of change had been aſterwards 
ig en for a valuable Conſteraion, the. W 
wu this 


* 
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this Aſſignment had purged-the original Canker, and 
rendexed'. it good enough. As Where a fraudulent 
Conveyance: is aſſigned upon valuable Confideration, 
the Fraud is purged. (But Sir Barabelamem Shower 
ſaid, that it was ſtrange, that the Party by his Aſſign 
ment could make that good which was void ad initio.) 


But in this Caſe at Bar, the Money loſt at Play is the 
Foundation of the whole, which is ill, and therefore 


the Bill and the Acceptance, which are the Super- 


ſtructure, are ill alſo. Note, this is called an Ac- 


ceptance for the Honour of the Drawer, when a 
Stranger upon whom the Bill was not drawn, in re- 
ſpect of the Drawer, and having no Effects of his in 
his Hands, accepts llt. K 1 


* 9 


dant has nat brought himſelf within the Statute; for 
be has not alledged that the Lord Chandos and the 
Plaintiff played upon Tick or Credit according to the 
Words of the Act, which is a penal Law and ought 
to be purſued ſtrictly; for ſuch Gaming was not pro- 
hibited by the common Law. Sed nom allocatur ; for 
per Curiam the giving of the Bill of Exchange makes 

it evident, that they did not play for ready Money, 


but for Credit: nog of A 500k 
3. It was objected, that the Cuſtom which was 


the ground of the Action, is not anſwered by the 5 
Plea. Sed non allocatur. For per Curiam it is can- 


feſſed and avoided. It is admitted to be good gene- 
rally, but not with this Ingredient. And by Halt, 
Chief Juſtice, though theſe Declarations ſet m to be 
grounded upon Cuſtom, yet this Cuſtom is properly 
the common Law. For the Acceptance of the Bill 
amounts to a Promiſe in Law to pay it, and this Pro- 


miſe is grounded upon the Conſideration of Trade. 


4. It was objected, that the Defendant ſhould have 
pleaded the general Iſſue, and given this Matter in 
Evidence; for the Statute ſays that ſuch Contract 
ſhall be void; then nothing is due to the Plaintiff, 


and conſequently the Defendant ſhould have pleaded 
the general Iſſue; for in effect this Plea does but 


* 


amount 


1 n= 


2. It was obje&ted for the. Plaintiff; that the Defen- 
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amount to it. Sed non allocutur; for, per'Curiam, 


|  wherethe Defendant has f. pecial Matter conſiſting not 
only of bare Matter of Fact, but intermixed with 


Matter of Law, Which will avoid the Charge or Ac- 


tion of the Plaintiff, he is not obliged to plead the 


general Iſſue, but may plead it ſpecially. For other- 
wiſe he ſhould be obliged to commit a Point of Law 
to a Jury who is ignorant of it, which would be 
abſurd. Therefore in Debt upon a Bond made 


by a» Feme Coverte, while ſhe was Coverte de Ba- 
ron, the Defendant may plead the ſpecial Matter, or 


non oft faltum, and give it in Evidence. See 3 Cro. 
871, 900. 4 Co. 13, 14. Lord CronwelPs Caſe. 


Heb. 127. Poph. 65. - Dyer, 121. 'So in this Caſe 


the Defendant t have pleaded the general flue, 


and have given this Matter in Evidence, or he might 


do as he has done, viz. plead it ſpecially: And 


therefore Judgment was you by the white Court for 


* 


the Defendant, 
Note, In this Caſe, the Caſe of one Rofindale lately 
adjudged: was cited, where the Caſe in effect was thus: 


A. covenanted with H. that the Horſe of A. ſhould 
run with the Horſe of B. four Heats for 30 l. each 
Heat; and in Covenant brought for the 120. hav- 


ing won every Heat; the Defendant pleaded the 


| Statute of Gaming; and upon Demurrer it was ob- 


„that this was not within the Statute; becauſe 
the — fea Heat for 30 J. was a diſtinct and 


ſingle Wager; and then being but for 30 l. the Sta- 


tute did not extend to it, the Sum prohibited by the 
Statute being 100 J. or more. But it was adjudged 
that it was void for the Whole; for it was but 
one intire and ſingle Contract, though the Horſes 
were to run four Times; j and then the Sum won 

Is e i a Woman; ſhe nend . te is, and at the 
Time, of the/oſſwnp/it was a Feme Gowerte. . The Plaintiff demurred 


the and ſhewed for Cauſe, that this amounted to the general 


ue; But adjudged for the Defendant, for this Matter of Fact is 
intermixed with Matter of Law, which will excuſe the Pune 
Mich, 8 N. z. B. R. 1696. * v. Fowhkes, 7 4 0D, 


£1 amounting 
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-amounting to a0 f it was expreſsly prohibited” by 
the Act. S. C. 3 Keb. 254, 259. L. Raym. 87. Trin. 
8 M. 3. Huſſey and Jacob. 1 Salk. 344. 8. CQ. 
23. If A. draws a Bill of Exchange payable to B. 
for the Uſe of C; and B. for a valuable Conſideration 
indorſes it over to D; D. may bring an Action againſt 
A. the Drawer; and he cannot plead that the Money 
was extended in his Hands at the Suit of the King, 
for a Debt due from C. for C. being only Cſtul que 
"Truſt, had only an equitable Intereſt, and no “ legal 
Remedy for the Money; and B. is only reſponſible in 
Equity to C. for the Breach of Truſt. 3 New Abr. 
Law, 608. Carb. 5.” Skin. 264. 1 Show, 5. S. C. 
Evans v. Cramlington, adjudged and affirmed in the 
Exchequer Chamber. 2 Ven. 309. S. C. adjudged; it 
appearing that the Bill was indorſed before any Seizure 
or Writ of Extent iſſued out; and an Indorſement on 
ſuch a Bill was good, by the Cuſtom of Merchants. 
24. A. gave B. a Bill of Exchange for Value received. 
B. aſſigns it to C. for an honeſt Debt; C. brings an 
Indebitat aſſumpſit on this Bill againſt A. and had Judg- 
ment; on which A. brings his Bill to be relieved in 
Equity _ this Judgment; becauſe there was 
really no Value received at the giving this Bill, and 
C. would have no Prejudice, vho might ſtill reſort 
to B. upon his original Debt: It was anſwered, that 
A. might be relieved againſt B. or any claiming as 
Factor or Servant of, or to the Uſe of B. But the 
Chancellor held, that C. being an honeſt Creditor, 
and coming by this Bill fairly for the Satisfaction of a 
juſt Debt, he would not relieve againſt him; becauſe 
it would tend to deſtroy Trade, which is carried on 


o in Debt on a ſingle Bill made to H. 0 the Uſe of him and 
B. the Defendant pleads a Releaſe made to him by B. and on 
Demurrer, it was adjudged for the Plaintiff without Difficulty ; 
for B. is no Party to the Deed, and therefore can neither ſue, nor 
releaſe it; but it is an equitable. T'ruſt for him, and ſuable in the 
Chancery, if 4. will not let him have Part of the Money; and 
the Book of EA. 4. cited, that he might releaſe in ſuch Caſe, was 
| denied to be Lay, 1 Lev, 235. Olly v. Ward. | 

EY 90 every 


— * 
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every where by Bills of Exchange, and he would not 
leſſen — n! n . Conyns, 1 


Anon... 
46. 10 Adion: upon. 2 Bill + Exchang ge, 


- made-payable ta the Order of the Plaintiff, the Be- 
claration ſet forth, that the Defendant by his Accep- 
tance, became liable to pay to the Plaintiff, /ecandun 
 capſuetudinem | Mercatorum. Upon this Declaration 
there 1 18 A ' Demurrer. * * 
It was urged for thi Debencjanes that the Plaintiff 
bad only an Authority to indorſe the Bill, and then 
tile Indorſee might maintain an Action; but that the 
Plaintiff as not intitled to receive the Money. lt 
vns compared to the Caſe of a Deviſe, that Executors 
ſhall ſell Land, where the Execntors have only an 
Authority to ſell, but no Intereſt ; and therefore im- 
— 4 upon Sale, the Vendee is in, not from the 
: Executors, — under the Will, 

On the other Side it was ſaid, that if this was Lav, | 
| Multitudes of Bills of Exchange would be over- 
thrown: That by the Cuſtom of Merchants, there 
3s no-Difference between payable to the Order of ſuch 
a One, ar payable to ſuch a One or Order; and that 
the Cuſtam is confeſſed by the Demurrer : Fhat the 
ſame Strictneſs and Nicexy are not required in the Pen- 
ing af Bills current between Merchant and Merchant, 
as in Deeds, Wills, &c. Court. Even in Caſe of 
Land, a Grant or Deviſe of the Profits of Land car- 
ries the Land: Order implies Property; no Diffe- 
rence between having a — to diſpoſe of Money, 
and having the Money: itſelf. What is an Order, 
but an Authority to appoint the Payment of it? 
which the Plaintiff here does to himſelf. Judgment 
for the Plaintiff. . Lucas, 286.— . 8 
. 1 Geo. "mi E 1 
26. A. Dre a Bill of Exchange upon B. 
to C. Then B. accepts the harge upon: pay yable to 
D. Now by this-Indorſement by C. to D, B. is 
diſcharged of any Payment as to C and if D. indorſes 
it wer” to E. then B. is — of any Payment 


to 


* f 
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to D. But if D. pays the Money to E. — — 
Payment becomes again intitled to receive the Moc 
of B. and at ſuch Time no other, whether E. or 


80 if C. pays the Money to D. then B. is 
a8 to D. but C. becomes really intitled, and B. is 
again intitled as to him, but ES againſt D. 
and E. See Lutw. 88 f. b. 8888. b. 

Cam. Scucc. Deatb v. ann Vin. Aut. al it. Bills 
Tags (nos 1.2 id 0 mth eien Ne 


* . 12 . ele en ih * 


en An Eng 
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F. will lie; tor de havinje rectived the Money d 


Law taiſes a Contract, and lays _ "pen 
ion to pay it; but it hath 
— an u Debt, nor an — 
will he againſt the Acceptor of à Bill of Exch 
and therefore the Re againſt him muſt be by u 
ſpecial Action on the Cafe founded on the Cuſtom of 
Merchants; for the Acceptance is only à collateral 
Engagement to pay the Debt for another, in the ſame 
Manner as a Promiſe by a Stranger to pay, Sri 4f 
the Creditor will forbeat his Debt. 3 New Ab Lato, 


614. F 485. Hul. 20 and 21 Cay: in the Ex- 


1 Doss 
2M ING an Adlon ear lies made eee 
wrongs gn — . on Bond De for 27 Thing 
Which Debtor. refuſes at the Dy a gre en 
Creditor ſhall have an Act well gy Debt againſt hm for 22 * 
And where the Money is due upon 5 1 — chat ie, any 
Derd or Iaſtrument under the Hand Seal of a Herion) this 
| Adtion and no otber lies. Law Die. 

+ Tndebitatus afſumpfit, is a Term uſed in Declarations, and Pro- 
ceadivgy at Common Law, where one is indebted to another i in any 
9 * Thid. 3:1 


is intitled to bring any Action againſt B. bor B. only. | 


1 Fac 2. in 


— 


that 


* chequer, ' 


- . 
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' Whetein Judgment in like Caſe was arreſted after Ver- 
dict, as reported by Leu. 298. and ſays it has been 


lie 2 n a Bill of Exchange, and cites Hard. 48 5. 
u 
li again the Acceptor of a Bill of 


: i 
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Anon. but ſeems, ſays Mr. Viner, to be Mil. 
1 Caſe. S. C. cited by Kaingfard, F. as Milton's 
Caſey lately adjudged in the Exchequer, and ſays 


| —— Ch. B. ſaid it were well if the Law 


were otherwiſe, yet we all agreed that a Bill of Ex- 


change accepted, c. was indeed a good ground for 


a. ſpecial Action upon the Caſe, but that it did not 
make a Debt; firſt, becauſe the Acceptance is only 


conditional on both Sides. If the Money be not re- 
cCieived, it returns back upon the Drawer, and he re- 


mains liable ſtill, and this is only collateral. adly, Be- 
cauſe Onerabilis does not imply Debt. 3dly, Becauſe 
the Caſe is prime Impreſſionts, and there is no Prece- 
dent for it. 1 Mod. 286. Trin. 22 Car. 2. B. K. in 


| Cale of Breum v. Lond. 5 >. 8 ) 


2. In caſe the Plaintiff. declared 9 Cuſtom 


— Merchants, and that T. S. drew a Bill of Exchange 
upon the Defendant to pay to the Plaintiff, which he 


„and has not paid, and likewiſe upon an In- 


dehitatus,. for that the Defendant had accepted it. It 


was inſiſted in Arreſt of Judgment, that an Indebi- 


tatus aſſumpſit would not lie, but an Action on the 
Caſe oniy s and of that Opinion were Hale and Rainſ- 
' ford,. who ſaid it was ſo adjudged in the Exchequer 
Vince the King's Reſtoration; and ſo Judgment was 


ſtayed; bx/itante I wiſden: for he conceived that the 


Ciuſtom made it a Debt by him that accepted the 


Bill. Vent. 192. Mich. 2 g. Car. 2. Brown, v. Lon- 


don. Freem. Rep. 14. Pl. 13. S. C. accordingly.— 
2 Lat. 1694. in Caſe of Beilafyſe, v. Heſter, it was 
ſaid by: Powell J. that an Jndebitatus aſſumpſit does not 
lie upon a Bill of Exchange; and the Reporter ob- 
ſerves, that at this Time it was not denied by the 1 


other Juſtices, and cites the Caſe of Brown v. London, 


adjudged after Verdict, that Action of Debt does not 


* -4- be nd Ak otro 


t tho” a general indebitatus a bees witl yer 
FRange, * 
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4; delivers Mone to B. to pay over to C. andi.giyes 
C. a Bill of Exchange drawn upon B. and B., 
it, C. may, have an Indabitatus afſumpfit againſt B. as 


having received. Money to his Uſe, but muſt not an 
 clareonly upon the Bill of Exchange accepted. 3 New 


Abr. Law, 014. 1 Ven. 153. 1 Kol. Abr. 32. 
4. As to the Manner ot declaring on a Bill of Bn 
' ugh, this is ſaid to have varied; the Declaration in 


ſome Caſes being general; ſometimes ſpecial, and laid 


with an expreſs Promiſe, and at. other Times without 


it: But it ſeems to he now ſettled, that the Cuſtom of 
Merchants concerning Bills of Exchange, being Part 


of the Common Law of which the Ti udges will take 
Notice ex Officio, it is unneceſſary to ſet forth the Cuſ- 
tom ſpecially in the Declaration, and that it is ſuffi» 
cient to ſay, that ſuch, a Perſon, according to the 
Uſage and Cuſtom of Merchants, drew the Bill. 
3 Mew Abr. Law, 614. Co. Litt. 182. 2. Inſt. 404. 


Telv. 136. 4 Co. 76. Cro. Car. 301 Hard. 486. 


1. Salk. 125, 127: Lutw. 233. Carth, 83, 269. 
5 Mad. 367. Ml Show. 14. 3 Nad. 226. L. Raym: 
5 2 15 N U 2 657 1548 eB» 
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Ee it was alledged generally quod acceptavit. And 
on Demurrer to the Declaration Exception Was taken, 


that by 3 Anne, C. g. the Acceptance muſt be in writ- 
ing, and therefore this ought to be alledged to he ſo. 
Sed per Curiam, Acceptavit is enough, and, if Writing 
is neceſſary, it will be implied. Beſides, the Writing 
required by the Statute is only i in order to make the 
Drawer liable to Damages and Coſts. The Plaintiff 
muſt. haye J nent. Stran. 81. Erftine Vs 
29 | $130 19173 haveorn 

6. As by the Cuſtom of Merchants publio Notas 
ries uſually We Bills, it hath been held that plead- 


ing protęſtavit ſeu proteſtari cauſavit, is ſufficient; and 


that the Party may plead-. proteftavit, and glve in 


Evidence that the Notary Hebie did 1. 3 New % 


4: 20 7 s. . 163. e Logic f en 


| 
| 
| 
| 
| 
! 


* 


_ the Warranty; 

: the 
Nature of an Action for 4 Deeeit, hien is f Tor, it 
cannot be joined with an 
upon a Contract; and chekere for want of laying 


r 
the Bill” — — — 


Judges ouę 


to. In au Acties | 
 Ernchanze, che Plaintiff im his Declaration declared 


ſtood 


6 of B rUT's” i vane 


f che Draure be dend, or cannot be found to 
it; 
on whom 


. "was —— him, 
4 Carth:; 310. * $1004 44 1 82 R 
. If BA of E e Uher it 


muſt be averred What this Uſance is; otherwiſe the 


Cuurt will got talee notice of * 1 Sab. 31. Burt- 


7 — See 107% eee 
9. . Marchant: Shen u Bil by bin 
ag -Purification called Condle- 


Dey, end aſtet Judgment for che Plaintiff, ir 


was/ moved in — ' becauſe. Ferment at 
Canilemas is not known in our Law: owl by — 

was affirmed ; for hat amongſt Merchants uch Pay- 
ment is knon to h en the 2d of Frbynary:;; and the 
ht to tabee notice thereof for the Mainte- 
nande of Traffc. Yin. Ar. ir, Bills ef ' Exchange, 
(A) 1 Nu. 1967 Miab. 6 Fat B. R. Pierſon 


v'Pounceys. Note, it ſeems by this-Oaſe it is not ne- 


ceſſary to aver in the e that Cantina ly 
was the ad of February. 1 
X ene een 


a Bill of 


upon ai Bill of Exchange; and that he offered it, to 
the Perſon on whom it was drawn, and he refuſed to 
pay it, por quod tho firſt Drawer deventt” ontrabills per 
eonſurrudinem, Ac. and there was» an Fudebirutu, of- 
ug, and a Ngantum meruit, in the Declaration. 
Jadgmentby Defaolt, and a Writ Inquiry of Dama- 
ges, and jiatire Damages given. And now it was 
moved in Arreſt of Judgment, that as the Matter 
pen the firſt Count; this Action was founded 
upon 2 Deceit, the Bin not being paid acvording to 

every one Wh‚ dr a Bi warranting 
t chereof; and therefore being in the 


which is founted | 


BIF Er enA unf] ot 
nan expreſs Promiſe, it was ill, intire Damages being 
given. Northey ſaid, that the Action was fou 

upon the Cuſtom, and that the Obligation aroſe by 
that, and theref ore the Action is maintainable withs: 
out ſhe wing a: P romiſe. y o. Car. 302. A Declara · 
tion upon a Bill of Exchange without ſhewing any 

| Promiſes” and the Bill is ſo 2. This ſounds all. in 

Conttact; for the Cuſtom raiſes a Promiſe in Law, 
that the Drawer will pay the Money, if the Perſon 
upon whom it was drawn fefuſes to pay it- Anda 
Cro. 30, ſays, that if a Merchant actepts a Bill, it 

has by the Cuſtom the Force of a Promiſe'to.compel | 
him to pay the Money. Holt Chief Juſtice at the Be- 
ginning ſeemed 10 agree nich the Obhection, and fd. 
that be who-draws the Bill warrants che Payment. of 
it, and, if he does not, it is a Deceit, and one may 
hive an Action upon it; but then they ought not to 
join it wich an Action upon a Promiſe. I hat is the 
Caſe of Sir Jahn Dafſton, and Fanſon, Mich, . W 3. 
B. R. ( Raym, 58.) In the Time of 2 Co they were 

10t atrived at this Way of declaring upon Bills of 
1 Gould Joſtice, cited 1 Sid. 306. that if a 
Man brings Aſumpſit for the Arrears of an Account, 
Where the Action formed is Debt, he ought to lay an 
expreſs Promiſe to maintain the Action. Holt ſaid, 
that the Notion of Promiſes; in Law was a metaphy- 
| ſical· Notion : for the Law makes no Promiſe but 
where there is a Promiſe in the Party. Afterwards in 
this Term Judgment was giyen for the Plaintiff, be- 
cauſe the Drawing of the Bill was an actual Promiſe. 
L. Raeyn. 688. Starte v. Cbeeſinan. S. C. 1 Salk, 
Eee cows a ond oo bod ary ahus * 
11. Afſumpfit for 40 l. The Plaintiff declares upon 
a. Bill of Exchange for 20 l. payable 10 Days after 
Sight, and that the Bill — by the Defendant, 
and accepted the 5th of May; and then he ſhews an- 
other ¶Mumpſit for the other 201. Sc. The Defend- 
ant eraves Qyex of the Original, and upon that prays 
that the Writ may abate quoad primam Promiſſonem, 
-becauſe the Original e the 15th of May, 2 


Angi 4 


a,  F- aw 2c oct dt te ... 


yy 


* 


— 


„ s $ "of ae 6 


—— payable until x afeet Sights) &: 
aiteram Proivifionem; le p in Bar . 
 Deferices The 3 Ir wis argued by 
dic Deferidara'y e e 5 5 Om 
10 Day aker Sight; the 
exvicfive,odd well region Fad Word pes, prin 
vale. it i3ullyays | o undefftoed among Merchunts. 
fer nton, it, That in teal Ac- 
tons he Win may hate in Part, bot in 7 ors: Ac- 
roy A Writ ennnot Hate in Fart. There „admit- | 
being tag che Day is 'exchdgedt here, rhe Writ: moſt 
t6-forithie” Whole, of not t ufl. adh, That there 
ho Fraction of A eee Yor che Law 


2 W 
ties in Day; wales it be to 4 great 
Mivfortarie'sr roar hour york bs ift be made 


me mrſt Day of Famy; und this Bond 5s releaſed the 
ame Day, the. Bend May de uverred to be made before 
the Reteae So if n eme ſdie bind. herſelf in à 
Bond, dadethe Tame" Day marrits, one may à der thi 
e mulriec ter the Bund uxnvered. In Alas it up. 
pebrs, chat che Diſſeigm was done the ſame: — on 
which the Writ Was ve; yvt this mall not abhte the 
W rity decuuſe the A hat might be ufter ehe 
Dien. g. That if there is a Ouſtotm umong Mer> 
chünts, that the Day of the Sight ſhall de enchuded, it 
Bug ie u na ve been pleaded ſpecially s for it i a ſpe⸗ 
ei Cuſtotm of which che Court cannot cake notice 
_ withourpletding,” Aud Peel! Juſtiee id, iat the 
Court dad take noriee of che Lr NMureumbrin, a: 
chat there is Ho Survivorſmp, or of a rl Ct, 
as Gavel-kind 4 but that ſuch ſpecial” 28. chis 
dene dugnt t be pleaded. Ain N 4 Bill 
of 'E,xehithl gen the Platnniff Revletey: pon u Cuſ⸗ 
_—_ 0 tHe dien according do the common 
ion will not be maintainable. 4. Pow 

ak — Juſtices, wwe ef Opinion, what the Buy | 
— — the Hill was ſhewn all be "reckoned" one of 
: For, eee Oaſe (5 O. 1. 

2. d 506, 320.) and — — 
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thence — 75th, two Days, and fo forward (allowing — of 
to a Day) it will fall due, or the zo Days will expire wich the th 
eb. ig : And. jo like; Manner, with Bulls. payable at 


ar [treble Uſanee, er Bills payable at a preſfxt 

| of che Uſanees or Nein Day muſtibe.caken_. 

Fs vs. Parr of the Time appointed for Payment of the Bill: 
Aud three, Days after the Expiration of that Day are uſually al- 
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1 Caſe, he admitted. chat it was good Law, 
but not contrary to hi Opioion ; for if a Man, 


a Leaſe the fipſt of Jaime, to have and to hold -g 
 confeRione for a Year ; there the, Day Ta 
muſt be accounted. one, \hecauſe being 2 I. eaſe from 


the Delivery, and to continue but for one Var unleſs 
the Day be included, .the-Leaſe will not determine un- 
Ache End of the-11t of Jamar che nent Pear, and 
| "Bit will be two firſt Days ot January in one Year. 
But ne his Opinion, becauſe his Brothers 
wi a-contrary Opinion, he ordered thas che De- 
F t 90 e cd od nl dln 
Note, Before this Opinion of the Court was 
"Hounced, the Defendant's Counſel offend NN 
deption tothe Declaration ; but the Court reſu 
admit them; for per Curiam upon a Plea to cher, 


"the Defendant, cannot take Exc Sto the 

1 * before the Writ be adjudę l, e N De- 
fendant has-Time eno to take e 
| Declacation,. and beſote it is et iß the 
"Writ be abated,. that will determine the whole.r After 
this it was Objected, That che Deſegdant had not 
made Defence ;. and the, Queſtion was if this was 
Matter of Form, and fo aided: by the general Derhur- 
rer. And prima facie the Court was ar Opinion this 
was Matter of Subſtance; becauſe the Defendant is 
| no Party to the Action without Deſeneg: But after 
| having 9 the Judges of the 3 
where it has been a dogg Time held Mster of Form, 
. reed that it was aided by the g Demur- 
; tough at the: ſame Tine they 10 comply 

th that Opinion, rather than to itiwith their 
_own:-Judgments, tothe end that there rhight be a 
Conformity between the two Courts. L. Rm. a 80. 
| 1n CB. gotF.. 3. Bellaſis:and Hater. SC. Hulu. 
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121 The Plaintiff an Action the Caſe 
upon a Bill of Exchange againſt the dant, and 
declared the Cuſtom ot Merchants, which he 
ſhewed:to be _ — any — *. nh 
à Bill, by which he promiſes to pay a Sum 0 
a ian ov his Order, . afterwards the Nel. 
ſon to vhom the Bill was made payable, indörſes the 
ſaid Bill for the Payment of the whole Sum therein 
contained, or any Part thereof; to another Man, the 

firſt Drawer is obliged to pay the Sum ſo indorſed to 
the Perſon to whotm it is indatſed payable; and then 


the Plaintiff ſhews, that the Defendant Carly, being a 


Merchant, ſubſeribed à Bill of 467. 19 s. payable to 
Backman or hiv Order'y That Racines indorſed 43 l. 
4 of it payable to the Plaintiff, Oc. The Defendant 
Pleaded an inſufficient Plea; The Plaintiff demurred, 
and the Defendant: joined in Demurrer: And id- 
judged nen roram: Curiam that the Declaration is Ul > 


For a Man cannot apportion ſuch perſonal Contract; 


becauſe he cannot make a Man liable ro two Actions, 
where by the Contract he is liable but to ohe. As if 
A. grant a Rent. Charge of 204. per annum to B. B. 


grants 10 J. to C. C. cannot compel the Ter tenant 


ro attorn. S0 if Lands are tonveyed with Warranty 


to A. and B. their Heirs and A if Partition be 
made, the Warranty is extinct. Sce Hob. 23. But 
if in the Caſe the Plaintiff had acknowledged 


the Receipt of the 3 l. 16 5. the Declaration had been 
gh it was objected by Mr. Nortbey 


pw — 
the Plaintiff, — Plaintiff has made Payment 


of a Part toibe a Part of the Cuſtom, and therefore it 
was well enough by the Cuſtom. Holt Chief Juſtice 
anſwered, that this is not a particular local Cuſtom, 
but the common Cuſtom of Merchants, of which the 
Va takes notice; and therefore the Court cannot take 
the Cuſtom to be ſo. And the whole Court were of 
Opinion, that Judgment ought to be entered for the 
Defendant. But, upon the Importuniey of Mr. 
es Leave was given to the Plaicziff to diſconti- 


W G 3 | dus 
0 ; 4 ; 0 g b 


16 Of, Br 1 
be 


that the Plaintiff was a Merchant at the 
let Exchange delivered but becauſe he is named 


| char th 


5 enough and;Judgment for the — — Deſend - 
ant having waved; 


vue upon men of Costs. E. Daum 5 60. Haw- 
ARA 6 36 28 7 16 Aa 


ay(- Lt — 
13. In 1 be Plaigaii deckend that theiCuC. 
tom of is, if ane, for Wares -debivired ta 
14 — makes. a Bill. of Exchange. direfled'a 
i nan: 
refuſes t Pays is rate A 

"ublic. Notary, * del vera tbr NM, in 
0 pay it; and leg abet he delivered kuck 
mes in France to J. &. che Fedor of B. and be 
= delivered a Bill of Exchange fon the Mo- 
ney.to.7..N.. who accepted it, and; bad? not paid it, 
and found upon Nox afumpft for the Plaintiff. It 


Was aſſigned for Error that this Action ia — 


not:ſhewed. | 
ime ef the 


upon the Cuſtom of Merchants, and it i 9 75 


« Tit Bille of . 52. 2 C. NJ. ——— 
13 "ng "rep 3. K. » Barnaby v. Rigas. Ses 
age 45 * 10 Naehe 5 V7 4 M 
ode! _ 0 on the Cee Merchants, un ac 
cœpting a Bil of Exchange from Paris i che Deſand- 
ant demurreq after Iſſuę affered on Payment, and ex - 
cepted that 20 Time appears when the Bill m payable, 
being only. an ,deuble-Uſante, and no particular Cuftom al-' 
 ledged that double Uſance fignifies i Mamtba; ſed aun 
2 it beings known Term among Merchants 
that L Uſance is a Month, double two Mentha, and be- 
ing ayerred he, had not god into Mentbagwit is well 


ment, hut by Twin J, had —— | 


te the Peclaration, the Pläinziff ſhould aver a patti- 


cCular CGuſtem bet Lance ſigniſes 4 Meth, r. 
in Abr, Tit: Bills of iExghange: 5 2676. | 


EP 


ok and af Cu Sartre an, 
eee 


TT” 


nt F Eren . * 
75 Decmurrer to a Deelaretion e a Bilt-of 'Ex- 


becauſe it ſays only that the Party to 
ee 4% not accept i, but ſays noe that it 
warkfewn or tendered to bim, and the Demurrer al- 
rere would be ih EY — 4 
to e Drawet, when perhaps 
was reaßy to 
nor ef the B N, pra rare, 7 him. Yr. 
3 e 2 See 180. 


1 r Hh 9. Wh mne 
3 N oe * L ws { Ib 't 


* 1 re AER PS TR Biltof Bxchange, 
alledging the Cuſtom, and that the Bill was drawn 
ſueh # Day, Ce. but Exception Was taken, that #he 
Date of the Billwwas not ſel forib, yet held per tor. Our. 
that ie was well enough, — 2 would intend ie 
dated at the Time of drawin Kin" Abr. Tit. Bills 
of Exchange (O) 7: 2 Sbow. roy Fil, 
NT "Car. 2. B. R. Dela S by _— 
Debt upon a Bill of Exchange 
ſee; the Plaintiff had Judgment. It gas re fr for 
Errer, that the Plaintiff had not averted in 
| ation that the Value was received by the ders, 
the Bill; Sed non all catur; for it lies not in his 
to ſay ſo 20d it is not material to him whether i 12 
| tothem or nat, and therefore Jud 
firmed; © Fin, Ir. "Ty. You of Exch: 
Late Sg. b. 89% n; 71 Jer. 2: i r er 
Death v. Fertwonterd. db ate aue 
138. Action ſu- ſe Cuſe e Rm ef Bixehitng 
againlt"the-Abceptor bythe Plaintiff as A deer 
. beta the Bilt way payable, on the 
Cuſtem of Merchants; and Breach was affigned pred 
. Jaiwih Th Difendant a vf pe pri diem,” viz. the Day 
"of F \ qr es hve e erfuem bur uſque 
 contentavit. Demorrer to the Declaration, he 
and a Pay- 


— 14 . — e tt 


held good City. ny re aid bc 
openers ws | Plain. Yin. 4. Fer . Dis of 


* 


* G 4. Exel 


1 


the Money Kang. yt e Ne. 1 


i. 


* 


'Of. as XOHANGE. 
Exchunga tO) 9. 2 eee Mich. 1 
r e 
19: In Covenant to pay ſo much 8 
Platauiff or üs Aſſigns as ſhould be dra wu on the De- 
diendant by à Bill 7 Exchange, and the Breach was 
A ſſigned in Mon- p ment, The Defendant pleaded 
that — Plaintiff, ſecundum legem mercatoriam, did aſ- 
dien the Maney t be paid to A. who aſſigned it to B. 
to whom the Defendant paid oo J. and tendered the 
abſt+ Upon De it was objected, that the Plea 
Was ill, — Defendant did not ſet forth the 
Cuſtom of Merchants in particular, without which the 
Aſſignments are void, of which Cuſtom the Court 
. £annot take judicial Notice, but it muſt be pleaded; 
and the Court were of Opinion that the Plea was not 
Dod. Vin. Ar. Lit. Bills of Exchange (O) 11. 3 
Mead, aas. Trin. 4 Jace 2. B. R. Carter v. Dow: 
mib. Caribe gg. ab. 1 W. and. A. the S. C. (In 
Cam. Scace. the Court ſeemed of Opinion that they 
ought to take notice of the Law of Mevchanis, be- 
cauſe it is Part of the Law of the Land, and eſpeci- 
ally of chis Cuſtom; concerning Bills of Exchange, 
becauſe it is the moſt general amongſt all their Cuſ- 
n the Judgment was reverſed.—S br. 127 
in Error in the Exchequet Chamber, the Court 
te | the Plea good, and the Judgment was reyerſed. 
20. In Caſe, &c., upon a Bill of Exchange, wherein 
ade Plaintiff ſet forth the Cuſtom of London among 
Merchants and athers dwelling. there, that if any 
| » Merchant ſhould:draw-a Bill of Exchange directed to 


- ,angther,,.requiring him to pay a Sum of: Money, and 


il that Tena in armrpt, the Bill, than he became li- 
able ca pay the Money ſacundum acceptationem pred” ; 

hat — drewia Bil at Sandinich upon the De- 
fendant ta pay ee Plaintiff; and 2 de De- 
e econ the Bill, but had. nor paid the Mo- 
ney. Execption was taken chat the, Acceptor is to 
pay ſecundum acceptatienem ſuam, and no Time is 
mentioned in, the Bill itſelf vhen the Monay was to be 


2 8 eo 


accepred 


/ 


v. Benc hin. Nen 


Pl. Fri. 1 V and M. in B. K. Du Coſta v. Cole. 
ſuch a Bill does 


Neglect in Prejudice 


neceſſary to — bow'the U 
Cauſe / it varies as Places 
M nnd M. »Megadow v. Holt. 


petite: of Erxe ma 0 60 
it to pay ĩt at Sight, or at amy certain) Niese 


and ſo it might be that the Time of Payment was not 


paſt before che Action brought, and this was held'a - 


good Exception ; but by Conſent the Plaintiff was to 


amend his — Vin. Ab. _ Bills of Exchange 
(O) 12. Late. 2377 233. A ae. 11 = 


21. C. drew a Bill of Excbange — R; and Com- 
pany in Oporto for 1000 Millerees, upon the 6th of 
Auguſt, payable 30 Days after Sight, and upon the 
A4 ape the King of Portugal leſſened the Va- 
lue of the Millerees 20 2 cent. ſo that it was impoſ- = 
ſible to have Notice. The Bill was preſented for Ac- 

ceptance, with the Advance of 20 per cent. R. was 
ready to accept and pay at the current Value; but not 
with the Advance, and therefore there was a Proteſt 


for Non · acceptance, and an Action was brouglit a- 


gainſt the Drawer. It was ruled by Holt Chief Juſtice, 


that here, there not being Notice, the Bill ought to be 


paid according to the antient Value; for the King of 
Portugal may not alter the Property of a Subject of 
England; and therefore this Caſe from the Caſe 
of mixed Monies in Daviss rts; for there the 


Alteration was by the King of ENland, who bas ſuch 
a Prerogative, and this ſhall bind his own Subj 
Vin. Abr. Tit. Bills of Exchange (O) 13. reed fig 


22. The Law of Merchants is, that if he/who has 
does lapſe his Time, and does not proteſt 
or make his Requeſt, if any Accident hap — this 
to the Drawer, HW: loſt his 
Remedy againſt him; but if ſuch a thing had happen- 


_ ed; it ought to have come of the other Side: and not 
being ſo, we muſt adju 


e on the Declaration: It is 
not neceſſary to ſnew . th Cuſtom of Merchants, bur 
ſhall be intended, be- 
en 16. Hill, 3 


29. The Plaintiff declared its ſpecial Caſtow i 
— ACEC IOARe 1 


_ Toms den char be conleſit@' it, whereas in Truth there 


tom hall be rejected as 


7 


varies a Places da. is ſuſſicient ta ſay that ſuch a 


_ drew:a Bill, andithe: ſetting 


0 — Exewanc Ks 


u no -luchGuſtam': Rund che Court w. of Opi- 
nion, that for this Reaſon Judgment ſhould be given 
the Plaintiff ; for cho che Court is to take Notice 

the Law of Merchants 8s Part of the Law of Hug. 
land, yet they cannot take notice of the Cuſtoms of par. 
ticulac Races s ande ghe Cuſtom in the Declaration 
2 maintain the Adion, and that be- 


| he has Admisted Judgment againſt 
HERE tl. e . 3 and M. in B. R. 
Hate V. &i 


ieee ceo no and eee 
4. Ia Caſe on e Bill of Exchange,” the Plaintiff | 
ſet-fonth the; Cuſtom of Merchants, but brought hot 
his Caſe withiv it à yet if hy tbe Law of Merchants he 
has a Right to his Action, — the Cuſ- 
ſage. Chow. 18. 
 Adiih, 3 and M. Magadara v. Hell. 12 — Is, 
_ 2064 Hill 3 M. 3: Bgdr v. Holtz S. C. achudged 
for, un Pianug⸗ and hold that it is not neceffary to 
nen the Cuſtom of: Merchants; hut it is 
to ſne how: the Uſanre ſhall be intended, becauſe it 


Perſon, erundum \ uſum conſurtudznem mercaiorum, 
ages. for this Cuſtom of Merchants concerning 
ills of Exchange is Patt of the Common Law, © 
which the Judges will rake natice ar officio. Curth. 
207 Naeh 8 HE and M in A. N. Williams v. 
renne een s 
Alien for bag bp-an-tut Indorſae againſt the 
firſt; Drawer of u Bil: Phe Defendane 
plaadad that — mms the Time of the In- 
dorſement, was a - Bankrupt. Demusrer. Per cur. 
112 dor a Hanltrupt is diſabled 
to aſſign a be aug — pueaded a 
Cenmmiſſton ta en aut; whereſort ſor the 
Plaintiff. Vin. Abr. Tait Mills of Erehange O) 18. 
12 , 50. Hill. 5 f. and . Naeh. v. 
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; 9 414 | f | | 26. In 


Of Dns of ene or 
26 In Case on a Bill of Exchange, the PlainrifF 
et forth the Cuftom- of | Marctients, Ec. and char 
one J. P. drew a BIYY upen the Defendant payable to 
the Plaintiff; that the Bill 1 
fendant, "who accepted it h Condition to pay i 
Bank Bill, to whieh the PlaintiFageeed ; and chat che 


Delondats in nei thereok promiſe yy pay 
the Money in a. Bank- bill, 1 þieb ſhould br of good and 


a Date, and aſſigns de Breach in ging l f 
Bank-bill - te one "Philips or Bearer, dated 
kt wb im which the Defendant had no Man- 


not, nor can us yet, receive. the Money, After Ver- 


dict it as moved in Arreſt chat the Breach was not 
well afligned/y ſor it ought to be aſſigned in the fame 
Manner as the Promiſe was made; viz. that he did not 
pay the Money in a Bank-bill of "good and old Dates f 


and alſo ſor want of. averring that the Hill made 
P. Ce. was made 

chants, purſuant to the Cuſtom alledged in the Decla- 
ration to this Purpoſe. Sa now allorutur; for it fal 


bei ſo intended. Vin Abr. It. e of Exchange 
21. Lute 227. Hit 8 N. 3. Mun v. Cary. . 


27. A Bill for Money won at * — | 
Acceptor may well plead the Statute in bar; 
the Aceeptance mikes a new Contract, yet it ORE 


the fame' Conſideration ; and if his View fhoule not 
be good, the Statute would be eluded, - Indeed if the 


Plaintiff had indorſed the Bill over bond ide to ano-- 
ignorant of the Iniquity, the Sturute 


ther, Who was: 
could not have betn pleaded againſt ſuch an Indorſee; 
but it may againſt him ho is Party to the Wrong. 


r for the Defendant, mann 96, 97. T 


8. N. 3. v. Jacob). 


of Bxchabge :; to which the Defendant 


Ti 


ner of Property or ticereſt, fo that the Plaintiff could 


to che Cuſtom of Mer- 


28. An Action e on a Bin | 

| zbat © - 
Heer abe Arceptanch, of the Bill, be gave a Boos 

Dijchatyge thereof 5 and upon Demurrer to this Plea, it 

was objected that ĩt n the general Iſſue; 
= = GEE: upon the Bill being extinguifhed y 


— 


93 Of + Brains ves se 0K. 
Bond, the Defendant ought to have 2 non-aſ. 
n., and to r che, Bond in Evidence; 
| Aten Dries. but — Con- 
* Van. 
O- 23. 5 — doin 
195 I „ 1 
2 upon 


90 10 6 
2 Partners In 

\ e 
lenz Nas Þ 


of w 255 the . — BP 
ings /ed non ala for 25 | 
i wes 1 | 


7 nid an 255 . 
is ehe * 


ways.b 


4 e 
* + htte 4 iu cores ping + 2 
was that 
ard — 16 15 r a 2 | 
unom Merchants; and thergforg it 
. in London, : ſame other particular 


\ | bt to + Jorg 

E Jed. non [a{locatur for the, Cuſtom,is-not., re- 
rained to 2 particular Place. And Hard. 406. it | 

408" 1391-4 — 2 8 "s 
gee br a Kan hin . 
29 e elf upon 
1 GOES AY Fe ne oy 

me other ; Thing. r Which ae 
de Pong boxing 


HEE 1 8 00 m, it thal 


= 77 max or, merch ann, ecially ſince ibs De- 


endant bas 1700 ed generally. 1 cow And if che Caſe; had 

n. oth NE he Bee ndant 1 ave, pleaded. it. 

Another Ea eption w the Declaration is, 

cher Hutchin's e Ts Prefer ſalubilem 10 

. the Plan, onſenſe; ks, + it..ought jobs. be, 
ed 19 5 ul,. that 


i that, 5 Ty Defendant. ſhould 
Pays e 15 HP ment given for 
the, * 175. d and. 15 3. 


Pa v. Hall, H er 
0 2 2 . n Ty 270 55 Alaaf 


. 


Of Ba ks. # Pace a 0's. 


eee 4. Ain! Exchange. 2 
| Pig etlares; chat 8 : 
bo ets the A ig Both to 
ſhewing the Cuſtom hors, h the N 
Anme and . was judged for the Plaine 7 per 
Qu. it (is a bettet May than p . 
I Ra 178. Hl. 3 md IF Me dong Soper rl 
531. In an Action on 8 Bill 
the e Plaintiff declares upon A Coſftam to D the 
Aﬀumpfit according to the common, Form, dhe Nchien 
28s: ah SP rot CLE 02 
..., 9 7 Ni 1 
32. Acton ler Fart of che Sum in 
Lende ox Kt. 65: pl. 2. AGth. 10 Ho 95 1 
Hatbin N Gerate. Carth\ NC. this was an Lo- 
dorſement orderi g. Fart of we Bill to be. paid t 
Plaintiff.— 1B Mod. 2 17 u v, Gardmnet.'S. 4 | 
IL. Rehn. 360. $. C. ade ler det. ite 
Declaration ih for a Man, inet appottion & 
Lon Contract, Ie as to'make'the:Defendanr, 3s 
two; Act ons; where by the Contract he POLY 


. NP 1 50 0 1 15 995 4 4 by 5 
Pi declares; 1 7 * dec Bill of 


upon the Defendapr, dared:the 2th of, Fe Nr 


h A Day 55 169% be . the: Bill to the 
Melee ne he, promiſed A ck ene ili: 


el elfedtum billat adi. all; 9 — 
Plintif'sDctatation. To: which Northey.'t or 
TY Plaintiff onde 150 9 ol 8 to a 5 
miſe to pay Senerally hich Opinion 
'whole Cour... And Han Chief Juſtice, 100 2 
Diſtinction where the Day of Fayment is paſt at 1 
"Tire of the Acceptance, 1as/it was in this Cie, and 
where the Day- of Payment is to come. In the former 
Caſe, Acceptance to pay ſtrundum: ienorem-er effeftum 
ville wil athount to a general Acceptance to pay the 
N contra, in the latter Caſe. For in the for- 
mer 
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ayable within one Month after! chat afterwards; vis. 
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Waate hl Lach ee beten Wenn che Bill was 
. Urawhi now — Wi 
Doe teat ſhewing 
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1846 pay chr Money as the Bill 
1" War te nig, eber it hall been better in this 


Ser 


tom . — Wache 

. EMocepran 2 Bill —— 

Me & M Hin u 

Wh ex 2 But dy dm) if the 
Ar dtelstes, that che e = before the 

| r the Ny ment, ant eat he accepted 

1 eee er Rn ASL EIN 
ft te, chat the A ceeprayte 
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-_ the _—_ mg — Yor rhe py 
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1 bfhe ayment 

„end übe ne Pay of BY ard wr che 

. b en e in che Peclaratien; und 
| Pha Wc ans Fo lad 
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Klan Sem ce vice Bis nor Being Pd.) Per. 


{he een B end Brovght'4is Aton 
a pies on Ae of rhe faid ſeconss 


ran beben DE&a81r;" and pen Writ o 
5 hire 


al 60e da more W 
at, Verteſe it was Bot averred in 
Eo ary that 1 % % un undd not puiũ, 
d hatät-eught te be Werred, bectuſethe Bills were 
een e. 5 paß The Tecohd' if che "feſt" ahl 
tie Wes" Hot part! Bat it was Unfivered” that the 


Afſegieon, bat The Wore} in Hua pris momiomu 
nt pad, did Nipply the wart of that! Averment, 


veranſe dhe Sue ls the ſame m aht Billy ; 2 
tis kor ebe Plairriff. E Ird. A. 
. R. ne . Chet ee 
K "Us in Of upon à Rl of ge ce Pleite 
Wt" Jusgtent. 8. y chu; it Wa möved in Arfeſt 
warty intitle the rung t A Proteſt; he Pechara- 


* 1 Time, without 


PRESS #1 "POTN 1 os. 8 


Sadin > had made Enquiry after + bor x, 
rl it was acooiding pre ry Bev 


was 1% 
22 


1 58. See v; n 
n * & 185 A P. dort et 
| pears —L, Km 538: cen 7. We oo 


* 5” 2 F 


| — e mee aration | 
| ann; N red upon t ecl SES 
by Di Ho ſeveyal Na ppl 7 . 
was bropeht by the firſt deten 22 — ike 
feyeral pn yin ye Action wales 
Paymett ; the d 1 Valwe retei de | 
Phintiff. 10 Land, if the ACO had" beer l | 
Ctem, in chis Cafe the way Rad been for the Plan 
eff 70 get dhe laſt Jndorſo- to-indexfe it to him 
nn an Aion ns +3 bur chis Mete, 
he ſaid,” well lay, tor dhe Bill was given'as a __ 
rity for Money, and without Doubt it was a Debt. 
Then it was argued thut the Declaration ſhews a'Pr- 


delt for Want of Payment, when it was in Truth for 
want/of Ac oY 


by the Proteſt, yet 
at waz #iled: well, becauſe this was not the Cen, | 
buch plein Debt, and one might bring Deb; "or Ald» 
 Vitalus Hſump/it upon a Bill of 22 „ beciuſt't 
Þ eee a Seeutity. 13 Med. 340. Mild. 
ii. Aan. W 
7 37. In an AQisn Sed bee; he Plan 
declared on the Cuſtom of wa, nd a” for © 
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By Stat. 7 Ges. a. C. a8, if * Per tha falſely 
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2 any Bill of 3 or Fra 2 1 
Sum of any accountable Regeipt for an 
ill, Sc. or any Warrant or Order for 3 
1 * or Delivery of Ggods, or ſhall utter or 4 
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unleſs it be part of che Contract that it ſhould be fo. 
1 Salk; 124. Pl. 1.” coram Holt, Ch. J. at Guildhall, 
3 W. and M. Clarke v. Mundal. 

2. An Indorſor of a Bill of ache who OY 
paid it; muſt prove the Payment in an Action againſt 
— La <p L. Rahm. 742, 743. 8 
: See this Caſe at large, P. 37. Parag. 8. 
"Indore need” not prove the beer Hand 


ES: hag it be z forged BY, che Iddorfor- is 
bound to 2 pl. 9. Faſcb. 11 . 3. 
m Holt Cu. Tale, Fal. er. 70. 
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4. Indorſee need not prove any Demand on Draw: 


1705 See P. 66. Parag. „ 
Pl Plaintiff to ſhew a Proteſt, iced an Lia. 


atteſted by a Notary Publick ; and though it 
was inſiſted upon that he ſhould prove this Inſtru- 


ment, or at leaſt give ſome Account how he came by 
it,” Hol ruled it not to be neceſſary; for that, he ſuid, 
would deſtroy Commerce and publick Tranfactions of 
this Nature. 12 Mod. 345. Micb. 11 W. — at * 
Prins,” ' Coram Holl. Anon. 

6. If a Man has a Bill of Exchange, he may zu- 
thorize another to indorſe his Name upon it by Parol; 
and when that is done, it is the ſame as if he had 
done it himſelf. Per Holt, Ch. J. 12 Med. 564. | 
| one „13 3. at Mi Prius. Anon. 


Action on a Bill of Exchange, being by an Er bh 


er; and upon a Debt laid to be es to Teſtator, 
he held it neceſſary to prove the Acceptance was in 
the Teſtator's Time: Per Holt, Ch. J. 12 Med. 447. 
at M/ Prius, coram Holt, Paſch. 13 W. 3. Anon. 


8. Plaintiff had a Bill of Exchange drawn on the | 


Defendant, which he indorſed and delivered to J. S. 
ho went go the Defendant to get it accepted. J. S. 
left it with him, and it was afterwards loſt; — 


on the Plaintiff brought Trover. The Court were 


0 all of Opinion, that the bare Indorſement, without 
| H 3, ; - any 


Bill ſhall never go in Payment” of a "precedent Debt, 
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Demand muſt | be madé on the Arceptpr 
212 of Exchange or Maker of a Promiſſory Note be. 
fore the Indorſot can be. -fued.:c Ser Page 66; Par. 17. 
108 A to Notice given bythe! Indorſee:to-qhe Ac- 
|  cxpton before he ah 0 his ·Actien, hat he. muſt 
ovide the Money, it was offered in Eyidences that 
EN rye lim Notice hy ſending him a Leitet to do ſo. 
Bu the Chief Juſtice ſaid that he did not think the 
bare ſendihg à Etter tothe Pdſtrhouſs wWalild. be 
. ſufficient Evidence of Notzce, without ſame furtber 
Profs of due Acceptor rreteiving it. 3 ind beſides he 
aid chat generally. a perſonal Demand is expected. 
Dam. Rab in B. A. 1991-00 faith AGAR, 2: 
4 Dale m. Tucbect. Mga 199A. the VI 31851 38 10 
. {Nt Todprote an Indenſement ayer 2-Bjll of. Ex: 
Thangs;.it:was offered; that the e 
22 700 that he was\come;to Ton 10 en the 
Trial of an Action that was brought againſt. bim, 
upon am Intlcheſemeht that he Had made; n a Bill of 
Exebangt.;; And the Cound ſaid that the very Cauſe 
Sas brought down by»Proviſae; ſo that it is ſtrong 
vidence/ that it is for, the ſame Matter; and the 
hief Juſtice at the Sittings at G 
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e Bill of Exchange commences from | 
- the: Time of the Demand — and therefors, 
if chere was no Demand made wr 1 12 Px. 
| Fendant may plead Tender aud al 47 Un- 
core pris, and fo diſcharge himſe Xa Io hut 
if it be the Defendant's Fault that the! Demand could 
not be made, as if he were out of the Kingdom, 
there want of Demand ought not to prejudice the 
Plaintiff, Per Cur. 6 Mod. 138. Paſch. 3 Ann. B. R. 
Anon. „ 
Fn pre n Bill, and ſome time user ie | 
is proteſted for Non-payment, and thereupon the Bill 
is indorſed to the Drawer, who brought an Action as 
Indorſee, and held well,” and Intereſt was ruled to be 
paid from the Time of the Proteſl. 10 Mod. 36. Trin. 
10 Anne, B. R. Louviere and Laubroy. Ses F. 56. 
Parag. 5. ; 
3. Since the Statute 3 and 4 (Page T 50 it 
hath been adjudged that an Indorſee of an inland 
Sills of Exchange may maintain an Action ag the 
Acceptor, on a parol Acceptance, as to the | 
Sum, though not as to Intereſt and Coſts ; foe the 
Act being made to give a further Remedy for Intereſt, 
Damages and Coſts againſt the Drawer, canhot be 
ſuppoſed to take any Advantage from the Payee which 
he had before; and therefore the true Conſtruction of 
the Act is, that to charge the Drawer with Intereſt 
and Colts, the Drawee muſt refuſe to accept it in 
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611. cites oo 8 Geo. 2. B. R. Lumley. v. Palmer. 
See F. 23. Para ag. 6. and P. 24. Parag; 7. 

Ge ecpe ns g aud de 47 3. which gives Damages and 
Oiolib in Cale of a Proteſt, it hath Bon held that that Statute did 
take away the Party's Remed . 
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miſſory Notes, nor were they aſffigtiable at 

common Law e, the 'Thcreaſe 'of Trade 

and Neceflity of Paper- Credit put Bankers and others 
upon an Expedient of bringing them wirhin the Cul⸗ 
tom of Merchants, and making them negotiable as 
inland Bills of Exchange; but this the Judges would 


8. This appears from the Preamble of the Stat. 3 d How 
106.) and the following Authorities : A Note was given by 
* efendant, whereby he promiſed to pay to the Plaintiff or | 
Order, ſo much 4 The Þ Plaintiff brought an Action on * 
Note, and declared on the * gf 1 and likewiſe 


* a general 2 4 Ton the general Iſſue entire 
amages were given — in Arreſt of 2 or; che 
| Damages were gre, Pho Matin f al ts, ant 


being no Specialty, no Action can be grounded on it: Then it 
was Share: ht being void, no Danna could be intended to 
de given for it. 'Sed ane allocarur; for it is not a Matter inſenfible, 
dut inſufficient in Law. And Judgment was was co art s Salk, 1 
N 1 An. B. R. Cicrk and 2 | | 
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Plaintif 4 e that there was a "Cuſtom ach + like I 
' Merchants evading there, that if a Merchant ſigved u Note, pre- 


miſſug to pay J. S. or Order, 1 dere ngen th 
Cuſtom to pay, Ce, And 4. C/ 


838 ing Caſe; being e e Gal 
' fon, And tit con fled þy the j ment 77 eit. 32 
. 
NI 


' Chief uſtice. | ponents emp 


[Conf is void; and againſt. 979 — . 

ai, The Judgment ws \reveried.,: wandt M v. 
Pace, "uv $27 mut 01 n * > $444 ps Hep 28 bo 
vr o UG8Y EG 0 doi $2549 ON 4 dN 
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106 Of Pxomrss oxwerdCasnNorTss, 
not admit of; Promiſſory Notes being only conſidered, = 
by the . Law, as ae a e of a Debr, and 
not affignable ar in they o own Nature. 
RY 45. Law, 605: ” | 


0 e ag: 3 and 4 7 Cap. 9. 722 


nal by 7 Ame) reciting, that whereas it hath 
ae that Notes in Writing, ſigned by the Party, 
who makes the ſame, * — ſuch Party promiſes 
e uno gay other . WF: bis * any Sum 
of Money therein. mentioned, are ſſignable or 
: indorkble over within the Cuſtom bo erchants the 


E 99 Pg ages nf n Note 


figs 
ne oP Action, bx oe a N — er- 

| Ee 3ganlt the Perſon who, firſt 847 and Fe | 
. and ok any. Perſon. to whom. ſuch Note 
JHhould e indotſed, or ME 5 le, could 
ot, within the, Jad Cuſtom, of Merebants, maintain 
any Action upon ſuch Note a painſt the Perſon who _ 
firſt drew. and ſigned the M0 Ape ee to the intent 
to encoutage Trade and Commetee, which will be 
much advanced, if ſuch Notes ſbalb have _ fame 
Effet as inland Bills of Ex Ds” ges and ſhall be ne- 
Vbfiated 105 Ake Wa is s « That all 
nh in Writings th at be. made and ſigned 
by any — Pupfoidy" Body y politick or corpo- 
2 % 9 by the Servant or 7 of any Corpora- 
Fino "Banks er, Goldſmith, Merchant, or Trader, 
3+; wha is uſually. incruſtedbythim, „hen, or them, to 
« ſign ſuch Promiſſory: Notes for him, her, or them, 
bete fuch Perſe . "Roy Politick 3nd 
e Mise their Servant: on Agent as 
Py ed dr dall promi to paY dare 


ak; on Peſan "or? 1. 7 £5 
er. Thezt © 
el Kang mts HEN GE 91 Sik 


| ad conſtrued tobe, Le ee 
oben wer to any — — 
„ litick and Corporate, to whom the ſame 7 
398 * and alſo * ſuch Note payable 2 
3 


if 


besass Nor. 
Dek Peres on. Prrſons, Body Politie 4 
* porate, his, her, or their Order, ſhall be! af- 
55; ſignableor! -indorfble: over, in the fame Man- 
Aenne as/iglarid Bills of Exchange are or may be} at- 
A, cordingeto the Cuſtom of Merchants; andctht 
he — — Folitic and 
ce rate, to whom ſuch Sum Money is or ſhall be 
E. by ſuch Note made payahle, ſhall and may main- 
tai an Aion for the fame, in ſuch Mannes às he, 
& ſhe, or they might do, upbn an inland Bill of EA. 
euchange, made or drawn according to th Cuſtom 
4 of Merchants, againſt the Perſon or Perſons, Body 
E Politick and beef . wd, or whoſe Servait or 
Agent, as aforeſaid, ſigned the ſame? and! that 
vt Jay! Perſon or Perſons; Body Corporate and Poli- 
+ tick; to whom ſuch Note that is paynble to any 
e Perſon or Perſons, Boqy Politicie and Corporate, 
Se his, her or their Order, is indorſed ot 1 ok 
Hor zhe:Money therein mentioned, ordered? to be 
vu paid bye Ladurſement thereon, ſhall and may man- 
* tain his, „ herq or their Action fur ſueh Sum of Me- 
4*; ney, eigher againſt the, Poerſan or Perſons, Body 
1 Politick and Corporate, wha or. whoſe! Servant or 
« Agent, as aforeſaid, ſigned ſuch Note, or: 
any of the Perſons chat indorſed the ſame in like 
„Manger as in the Caſe of inland Bills of Exchange; 
* and ig every ſuch Action the Plaintiff or Pla 
ee hall recover his, her, ar their Damages and Coſts 
of Suit; and if Heh Plaintiff or Plaintiffs ſhall be 
don; ſnited or a Verdict, be given againſt ons 
3 ee Defendantior Defendaats ſhall recover 
- if 7 r their Calts ſt che Plaiatiff or 
4 Naeh Pa laintiff or Plaintiffs, De- 


& tilts ; 

4 e t. or Defendants reſpectively recovering may 

© ſue out Execution for ſuch Damages and Colts by 
| N Sg a 1 W Eg As 
| Bi 15 further, enacte Al omen 
4 Thar All and every ſuch ,Afian all ! 
"*, rmenced, .ſued, .0d, brought, wichin-ſocks ag | 
ada commencing a 
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Saghtt > | L Upon 


108 An IdirbSEitvie v%If 
250 upon the Caſe, Sythe. Statuts au Jer of Lim? 
Mambo rofe MH ont Cut 7, 9ÞRO! 1 Fas 


EL a Provided; that no Body Politick er 
bal ere. Power, by Virtue: of this Act, to iſſut 
or give out any Notes by themſelves or their Ser- 
5 vants, other than fuch as they might have cd, 
5 if this-A& had never beet Ae 
30% It hath been adj ; chat a Note wrote by 
dhe Plaintiff and ſubſcribed by the Deſendant, is à 
Note mude amd gu, by the Defendant within this 
Acts for the ſigning or ſubſcribing is the Lien, and 
the: or making is the mechanical Part of it. 
3 New een cites Tris.” & Ann.” h v. "Ba 
ron in B. R. u en ehe 
. It was a Queſtion bene en want of Confide. 
ration:ofia Promifiory Note can be given in Evidence. 
Two Judges were of Opinion that it could not, but 


8 dhe dend ſenior Judges and Lord King were of a con- 


oy Opinion, and chat this Act only turned the Proof 
7 the Defendant,” to ſhew that no Conſideration 
| wa given for ſuch Note, which by the Statute is 
made Evidence, but not concluſive Evidence of the 
Conſicleration. C. 1 e Ane 1. r 


. eule 159! ; 3 

oe Smt $73 3 Tat; 7 31 
gan NH u | 8 E 05 T. | U. 6/06; 2 f * 
What * SY deemed „ mgoliable Note within a 
Wenn 


E ee preciſe Words er to 16 
*1/Þ © uſed in a Premiſſory Note. L. Raym. 1 397 
n 11 Geo, 1. cites Ref. 338. But if the Promif. 
r- Note is within the Interit'of the Act it js ſuffi- 
Kne wbeeghe it does not follow the very” Words of 
the RG. eo QETRGY'4 ; 031 TE) "IA 
2. A Note was, I promiſe 0 „ ya 50 U. Arta the 
NS. "to rien before fuchs Day; it was 
edges to be no negoflable Note Within the Act of 
_ -Parlfartient;,''afnd' 4 al Action could not be main- 
"ib en her Note avithin" mat Laws becauſe” the 
£09079 Maney 


f Paianmr2sDivandtCcasniNiotes, rog 

| Money was not able, but depended. up. 
to Priſon ot not) cited per. Cur. L. Ræym. 1462, 
Miab. 1 Ges. to Smith v. * . C. cited IL. 
Nam. 1296. . C. cited 8 Mad. 362. arg: and admit- 
ed by the other Side. NN u 43 AS ene 
nog; Ir bath bern ireſolyed, that if A. give a Note to 

B. ſor the Payment of a Sum of Money; men le 
the, ſaid A. ſbauli marm ſuch a B. cannot bring 

an Action on ſuch Note, and declare as oh a-BilLiof 
Exchange, ſetting forth the Cuſtom of Merchants, 
Sc. for that in Truth there ia ho ſuch Cuſtom, being 


only an Agreement founded on à Marriage -brokage, 
and to pay Money on a collateral Contingency M˙E¶ẽi 


Contingency cannot be called Trading, ſo as to come 


within the Cuſtom of Merchants: 3 Net Abr. Law, 


506. 4 Mad. 242. Cumb. 227. SC. Pearſon v. 
Ca ig dtd inis hach niompblob bal 
A Promiſſory Note to pay within ſo many Days 
after the Defendant ſnould Marry, Was on Conkiderd- 
tion held not to be a negotiable Note within the: Sta 
tute. Stran. 1181. Beard v. B —t 1.4 2) 
2 5 The Indarſee | brought an a Action againſt the 


Drawer of a Note, by which he promiſed td account 


With T . 8. or. bis Order for: 801. V. alue rectiued by him, 
Sc. Per Cur. the Statute of 3 and 4 Anne, Cap. g. 


was made for the Eaſe of Trade, and it is a remedial 


Lew, for which Reaſon it ſhall be extended as far as 
poſſible ; therefore the Words in this Note; by which 
the Drawer promiſes to be accouniable to T. &. for 501. 


ſhall be conſtrued as a Promiſe to pay the Money, and 


the rather, becauſe it is to be accountable; to T. &, or 
his Order; but it is impoſſible for him to aceount wich 
the Indorſee, therefore it muſt be to pay; beſices this 


muſt be originally either a Debt or a Truſt, ande no- 
thing appears in the Note to make it a Truſt, there- 


ore it muſt; be a Debt. As to the Objectiem that the 
wer. maꝝ be a Factor, and might apply this Money 


for the Uſe of the Drawee ; the Wocds in this Nate 


Mill. not make him a Factor, viz. I promiſe to be 
1 accountable 


* , 
5 * 
* 
*— r 
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= 

i 
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| 
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eum n much fu, Gt Hor the Monby 
muß beireceived to Acubunt , arvwelbagzche: Promiſe 
_ madorovfgtconnt ; therefee the Word acrauntable in 
ehis:Caſe {all be cakenito payy\.arid the Difference ig, 
whewit-is: to be aιỹ“˖ ii for: Jo much Adoney Value 
received, and when it is Value receoved "on H ,S4 or; 
u Aeudunt, or, ut Arca, cas it is uſunſ błtwxen 
Merchant and Fabbon t Lord und See ard; and. it 
woulti tv.dan the:CredivoF\ahdſe Notes, if 
this W be. ben, 3 1 
given! ithePlaintils./ 33964 -Paſch; 
* GeoidanoNorrih u. L. L. Rays 508..E: 
_ PawisJ;-relied much upon the Vurdiſt: i this Caſe: 
Bur Fentrſeur J. Reynalut J. and Rayne H. J. were of 
Opinion, chat if the Note was not wickin che Adtyithe 
Verdict could not help it; but ahe Note 2wogld? be 
within tlie Act, or not, upon the Words of the Note! 
And Judgment ſor the Plaintiff. S. C. Stran. Gag 
+416] Caſe upon a Promiſſo Note to phy within tw66 
| Monte after ſuch « Whip 42. dof; and declares upon 
1 ieee & 20 03:390 l hay? 
It was inicted, . ot negotiable, it being 
upon a Contingency which: may never happen. Foce- 
Inv. Laſerre — s a on All . y our of the 
| Jon Loi g Suͤbſiſtende; and char was held nor 
to tobe neg — Bilb of Exchange. Sed per Cav. 
off the Ship is a Thing of à public Nature, 
and ALE; negotiable at # Promiſſory» Note. Siren. 
44. % Andrews v. Rune. 00 
7. Upon Demurrer to a een e 
ing dre it was held to be a Note within tte Statute: 
Lack newledge that Sir Andre Chadwick had deli- 
« vered me all the Bohids aud Notes, for which 400, 
were paid on Account of Colonel: Syupe, and chat 
Sit Andrew delivered me Major Gee _— 
* and Bill: on me for 1 hich ro and 13 l 5 
** Balance due to Sir Andrew, I am ſtill indebted, 


„ And de promiſe to pay.“ Jad wer far the'Plain- 


Sg TRIES. n Ae 5 n 401 
rt len 301 „An 
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8. An iARiom:iwdes!btbughtupan a Note nb 
the Plaintiff bo the Defendamu in the fullowing Form : 
IT promiſe to pay Mr. James Lewis Eleven Roads) av 
the Payment ef abe Ship Deuonſhire, for YValut' ræav- 
He Plaiztiff declared ud upon the Statute ol 
—— bed Note within the Sta- 
Hie et eee ee eee t eee o 2 
Mar for the Deſendant objects, that tig apt 
Note within the Statote:: iſt, beo uſe not pay able to 
Order, or Bearor and, 2dlyj bocauſe of the Coming 
cy of che Time of Payment 
— Juſtice. It has been, long ſett led 
that the Statute does not require particular curtain 


Form, and ſald he remembetet a Caſe in this Qoute 


where it vn held on Demutren, that a Note to h 
withia the Statute needed not be payable: 0 Orders 
And in that Caſe it was urged . chat it might aa well 
be ſuid ᷑very Note within the Statiſte ſnould hen 
able to Order or Bearer; for they are the Words bf the 
Statut. As to the Contingency of the Fuyment, 
the ſubſequent Act of the Payment of the Ship halten 
id dertain ; and therefore tho! not a Lien ab intime 
btatne ſuffinienitly ſos and within the: &ratutechy cha 
Fabt happening aſte t. A is mot ike. the Cath af 
hn and Laferre (N. g.). Whert᷑ inweds held rhat aBill 
of Exchange, payable out af particular Fund for 
growing Sulſſiſtence was hot! wichin the Statute. I 
think..herefore the Declaration id pre enνν gg 
But you, may mad y¹.¹ Oben: in tAgreftout 
Juygmenty: forthit Will appear un the Regordss Nit 
Tre-apd. Om ww) Lens! yur Onde, ad iltiag in 
Aidale twrpBi Gem r r g 
9. On Error from C. Bu A Nate to papro dion 
der, fix Weeks after the Death of the Defendant's Father, 
for Value received, was held to be a negotiable Note 
within the Statute 3 Ame C. 9. for there is no Con- 
tingency whereby it may never become payable, bur 
it is only uncertain as to the Time, which is the Caſe 
of all Bills payable at ſo many Days after Sight. In 
fc Common Ple. s it held three Arguments, and n 


„ a N 
* 1 


1 ebenes e eee e bn 6s 
beid- good upon a ſolemn Reſolution delivered 
Chief e e Siran. 3 7 
. vo Coleban. A LES * 
10. The Court held en Error from, C. B. — 
A ͤ K 

; at a cular. Day. not on 
_ uns a Note within the Starute, and therefore reverſed 
the) ent. eee v. Cbauntry. 
7. of a Judg 

Note entered 1 


into by A to pay ſo much to 


or a Debt due from C. to the fad B. And it 
for Value {received 


6 was objected, that this not being 
vn not within the Statute, and prima facie the Debt 
of another is no Conſideration to raiſe a Promiſe. 
But the Court held ĩt to be within the Statute, being 
an abſolute Promiſe, and every way as negotiable as 
i i had been generally for Value received. And tho 
Judgment was affirmed: Stran. 264. 6 Geo; 1. Hep 
anf... 
1. H promiſe: 10 pay 1 W. 100 l. in three Months 
aſter Dute, Value received of the Premiſſes in Roſemary 
Lane, lere in tbe Poſſeſſion T. R. Upon a Demur- 
rer the Court held this clearly a Promiſſory Note 
within the Statute 3 and 4 Anne, Cap. 9. and Judg- 


ment for the Plaintiff. + I. * 50 4 
Nee Bure ball v. Slocact. 2 
. 4 I promi ſe to 1 7.8. 2 J. * 


it within fix Meets. Aion was ought on this 
and Verdict was for the Plaintiff b but 34 
ment was arreſted, becauſe the Drawer was not 


original Debtor, but might be a Debtor on Contingency. 
4 8. Mod. 363. 22 11 Ge. 1. cites it 3 
n e ot "TG; © 1OT? 4: * 
. e | nn Nen 
do did dn A os OF £3; 091+ EW 2 eee 
e i e ie 0-0 e 01175276 N hide 
7 n. 8 Lv * l fv l ti 
. A 


ment in CB. in Caſe upon a 
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in. may indorſe F N. | 


au nrg from C B. Nad oy 88 5 
on by Indorſee of a Promiſſory Note indor- 
ſed By a — as Adminiſtratrix. A Demurrer 
to the Declaration and Judgment for the Plaintiff. ._._ 
It was objected, that an Adminiſtratrix wWas not 
within the Cuſtom of Merchants in the Caſe of Bills 
of Exchange. And the. Statute 3 Anne, C. g. makes 
Notes aſſignable only in the Gans Manner as Bills of ö ö 
Exchange are. Sed per Curiam, we cannot ſay this "i 
upon a Demurrer. | It ſhould have been ed or A 
found not to be within the Cuſtom; an t i every Nh 
oo s Practice to have Indorſements made by. Execu+ 
It was then objected that there was no Preſert 
of. the Letters of Adminiſtration. Sead ger Curiam,. that 
is only required, where the Action is by an Adminiftra- | 
tor, but not where a third Perſon only derives through 
one. The Judgment was affirmed, Le 2 — 
Robinſon v. Stone. 4 
2. A Note payable. to a r Order, — 1 
afterwards marries, can only be indorſed by the Huſ- . q 
band. 3 New Abr. Law, 610. Caſ. L. and Eg. 246. 4 
3. The Plaintiff declared upon 2 Promiſſory Note 
3 to a Feme Covert, and indorſed by her to him, 
and on Argument Judgment was given for the De- 
fendant; — Right being in Point of Law veſted in 
the Huſband, and the Wife having no Power e 
a on it. Stran. 516. c v. . | "7740 
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| 3 C T. w. 6.5 
| v4 the Fro. 
EY 22 we g 


F 1. Nubeſee ut a Not- mull demand ths Mor 
ache Drawer or Maker: See P. 66. Par 
3 Inc in Actien 9 . 
Note, Eye Chief itected vie Jury 
22 for. — — decauſe the lainriff had not 
pro ente ro get the Money of the Drawer; 
being of od Open char che Indorſor only war- 
q — Default of the * man. = 
Sls om ugainſt Sb. Pan nennen. 
e Aion -vpdn-@ Promiſſory Note b 
|  Ingorſee att an Tndorfory ix was proved th 
- Defehdart Had payed Paft of — 2 904 
Chief Jaſtiee Los held chat ſomeient to diſpenſe with 
; ben pre the Maker of ehe Note. 
9 Ges; a Vuugban and Fuller. 
N e e ae e Tued as Inder fbr of à Note. 
"Ang it was proved that a Diſcounter ſedt te Note to 
the Defendant, who looked on it and faid it Was 
is Hand, and the Note (which had ſome Months to 
run) would be paid: when" due. Ihe Chief: Juſtice 
, refuſed"eolec the Defendant in to ſhew* Fotgery by 
the Similttude of Hande 3 ſince it whäld tend to 
te all Negotiation af Notes and Bills. But he 
feemed inclined to allow Pruof of actual Forgery, if 
the Defendant could have ſnewn it, Which the could 
nat. And the Plaintiff r 4 Vernck. Stran. 
1031. Cooper v. Le Bln. 

5. In an Action upon the Caſe upon a Promiſſory 
Note brought. by the Perſon to whom. it was payable, 
the Chief Juſtice let the Defendant in to ſhew that it 
was delivered in the Nature of an Eſcrow, viz. as a 

| fred ts in caſe he procured the Defendant to be re- 

ored to an — which it _ obey he h 2 | 


— 
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wk 5 6 098.4, s for we Delendage. Seen 


e Ve Halil. 
10 Nai | ke Tadorſee of a Promjfſ ſex 
Note 5 65 the 1 it. nlp ared ＋ 55 
97 aff the 9 1. N os 00 he Draw- 
nal as 
Fas DSI be whole C te N 15 Drayer of 
en a . diſcharged the Todotfar: t So the 
aint 
15 


| Judgrierit by D ult, and on executing 
quiry, the; Plaintiff did 5 S 199 5 1 
itnels, - ered. ot Ty 88 2 bei Pn the 
Defendant's.:Hand. _ And the Court he Was 


ſufficient ; for the Note being fer 4k 35 eclara- 
the 5 85 


DNS Y ueing it is 
7 keen 1 hey f 9 g 46 be, Bf vpop 


1550 a J 2, val 
ee Ned by 
the 19 0 118 7 ſee of . rome No 225 
it appeare 9957 e Notes exe giv 
on he 105 N for; Nieser cab im ron: 
advanced to the nt to game wit 
d that 177 we pra 205 the Phang a Die, 
t d and. Ya Cook $74 and t t hat the Plaintil 


te May not pe. ** ot ha ſotice that * Part i 
the 


for which 55 lates Wer Eye had pe 


Tent oy a Purpoſe of ga 
A Ee = 5 is 


Upon 
2 E 34 4c 5 8590 1. which ſays, *© That all Notes, 
ole 


be a tab 1 


\ 


8 e Han gas, Helle v. 15 | 
cee, N 78 4 


* any art of the Conſideration js | 


ere the 
« More nowingly lent for gaming, ſhall void to 


were Opinion he could not ;. for it is maßin it 
| Wot Uſe to the Lender, if be can pay h be AR. 
with! it: And it will be a Means to evac Act, it 


200 


| Vee, and Purpoſes whatſoever,” Whether 
the Plaintiff could maintain this Action againſt the 
Defendant: And after two Arguments the Court ; 


being lo. very e difficult to 2 Notice on an e 


And though it will be ſome Inconvenience to an in- 
nocent Man, yet that will not be a Balance to thoſe 
on the other Side. And the Plaintiff is not without 
Remedy; for he may ſue Church on bis Indorſement: 

6 And it is but the common Hazard of taking Notes of 
| 3 or Feme Coverts. © As to kl Holt faid 89 
wſſey and Jacob (See Page 71. 22.) Salk. 

i Sow Carth. 356. 5 Mal 4755 10 not the 

Point adjudged; and the Chief Juſtice ſaid he had ſeen 

a Report herein Notice was taken that all the learned 

Part of the Bar wondered at it. Stran. 1155. Bowyer 
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9. Aſſump/it upon a Promiſſory Note given by Man- 
ning to Statbam and Order; Statham aflighs it to 
Witherhead, and Witherbead to the Plaintiff : And up- 

on a Demurrer to the Declaration an Exception was 
taken, becauſe the Aſſignment was made to Wil ber- 

 _» brad, without ſaying to him and Order, and then he 
cannot aſſign it over; for by this Means Statham, 
who had affigned it to Vibe bead without ſubjecting 

ö himſelf to his Order, will be made liable to be ſued 
dy any ſubſequent Indorſee. And to this the Chief 
. Jiuſtice at firſt inclined ; but afterwards it was reſolv- 
ce by the Whole Court that it was good; for if the 
Origmal was aſſignable (as it will be if it be payable to 
one and his Order) then, to whomſoever it is aſſigned, 
he has all the Intereſt in the Bill, and may aſſign it as 

he pleaſes; for the Aſſignment to Witherbead is an 

abſolute Aſſignment, which comprehends his Aſſigns; 

And therefore nothing is done when the Bill is aſſign- 
ed, but indorſing the Name of the Indorſor, upon 
which the Indorſee may write what he will, and at a 
Trial, when a Bill is given in Evidence, the Party 
may fill up the Blank as he pleaſes. Comyns Caſ. 160. 
„„ COR as oor boats otooies Doh 
io. Upon Motion for an Injunction the Caſe ap- 
no to be, that the Plaintiff had been drawn. in up- 

on ſome falſe or miſtaken Conſideration, to give a 
Promiſſory Note to J. $; and J. S. having put the 
Note in Suit, the Plaintiff brought his Bill in this 
„ 8 Court 
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Court to be relieved, and to have an Injunction ; and 
before Anſwer, or any Order made in the ns 4 = 
indorſed over the Note to the preſent Defendant Dun- 
| daſs ; whereupon the Plaintiff amended his Bill, ſet- 
ting forth the Indorſement, and charging Notice both 
of the Fraud and lis pendens concerning it in Dundaſe, 
asd prayed Relief againſt the Note, and an Injunction 
againſt Dundaſi, from proceeding at Law thereupon. 
Dundaſs in his Anſwer ſwore to the Payment of the 
Money ſpecified in the Note to J. S. upon the Note 
being indorſed over to him; but not clearing himſelf 
of the Charge upon him of Notice of the Fraud, an 
Injunction was granted by Mr, Yerney Maſter of the 
Rolls, who declared that there was no Sort of Pro- 
ceeding more liable to Fraud than the negociating 
ſuch Notes; and ſaid, that though generally the Con- 
ſideration of ſuch Note is not inquirable into in the 
Hands of an Indorſee (Comyns 43.) yet that where 
there appears to have been an original Fraud, and 
any Perſon knowing, or who may be ſuppoſed to 
have Notice of that Fraud, will pay bis Money, and 
take an Indorſement to himſelf of ſuch Note, it is but 
| Juſtice and Equity, that the Note ſhould ſtill be ſub- 
ject to be avoided by that original Fraud, which it 
cannot but be ſuppoſed the Indorſee had Notice of, 
and that he would not have advanced the Money 
without having in view a Deſign to ſupport and 
maintain the Fraud, It was then prayed that the In- 
junction ſhould be granted only od Terms, that the 
Plaintiff ſhould give Judgment at Law with Releaſe 
of Errors, ſubject to the Order on hearing: But this 
was denied by his Honour ſaying, that he ſaw no 
Reaſon for it, and granted the Injunction generally, 
Di#. Tr. and Com, Rolls Trin. 14 Geo. 2. Reynolds 
11. One Slaughter, a Clerk in the Exchequer, gave a 
Promiſſory Note to Getie; Gekie indorſed it over to 
Webb, who indorſed it to the Defendant, who indor- 
ſed it to the Plaintiff. The Note was, not payable till 
bx Months after Date, and, about a W eek after it be- 
N 13 nn 272K 
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To upon che Senerat Ide, or by pleading ſpe- 


8 That the Plaintiff ought” not to 
| 240 = 7275 to prove. the Intent of: a Note in 175 
h un der Hand. 
er Curiam (dulitante Eyre Chief Biton) the 
Phan F Was hg to go into this Evidence, a 
4s re jeved; * and 5 0 ice (aid be could not diſ- 
tinguich this Cafe from that of Lady e & v. Wit 
Hams, in this Cobrt, Feb. 20, 1723. B The =o 
THis, I Tt n v. Vilaris. 


5 ration, it was objected that an Action of Debt would 


5 N 


120 Graenistexv; ca Neg. 


s E C T. 5 


of tbe Aten * Remedy on a Promiſſory Ne, and 
1 Manner of n and Pheading thereon... P 
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* Mutuatus. And on 8 to the Decla- 
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not lie: That before the, Statute no Action at all lay 
upon the Note (Salk. 129. See P. 105.) nor did an In- 
dlebitatus aſſumpſit lie on a Bill of Ae And of 

this O pet was the Court, and pronounced Judg- 
ment for the Defendant. But then it was oVferved 
by 8 7 Comyns for the Plaintiff, that there was 
one good Count upon the Mutuatus, and the De- 
murrer was to the Whole. Whereupon Judgment 
5 Four given for the Plaintiff, Siran, 680. Welſh v. 

aig. 

2 * Parter C. J. delivered the Reſolution of the 
Court. This is an Indehitalus efſumpfit, laid 16th 
January 1726, The Defendant has pleaded Adio non 


-  Keerevit infra ſex annes. The Plaintiff has replied a 


Bill filed 23 January, 12 Anne, and that the Cauſe of 
Action aroſe within fix Years before. The Defendant 
has demurred generally, and it has been inſiſted on by 
his Counſel, that the Replication i is a Departure, there 
being ſeven Years Diſtance between the Day in the 
Declaration, and the filing the Bill as ſet forth in the 
Replication. But we are. all of Opinion, notwith- 
ſtanding, that the Plaintiff muſt have Judgment. 
This being only a Parol Promiſe, the Time alledged- 
in the Declaration is only Matter of Form, not of 

Subſtance; and not being a Departure in a material 
FR wha is only a Defect i 15 Form of Pleading, which 

| Ac r ce for Cauſe of Demurrer, purſuant to 

the Act for the Amendment of the Law, the Defend - 


® Mutuatu in Englif fi enifies berrowed. If a Perſon owes ano- 
ther a certain Sum, for which he has a * 925 * 
* Action of wo lies upon an. 
ant 


ant cannot take Advantage of it. If a. Verdict had 
found the Promiſe, or the filing the Bill, to be ano- 
ther Day, that would not have vitiated the Proceed- 
ings. 1 Lev. 110. 1 Keb. 566, 578. Hob. 164. 
Tak ĩö& IE Mar and ugg 34 att $51 C44 
"if the Day had been Subſtance, it would have been 
' a Departure; and ſo it was adjudged in this Court, 
Paſ. 1 Geo. Stafford v. Torcer. That was upon 


A 
Promiſſory Note dated in 1704. The Defendant 


| pleaded Actio non accrevit infra ſex annos: The Plain- 
tiff replied, a Bill filed 12 Ane; and after a Verdict 


the Judgment was arreſted, becauſe in that Caſe the 
ay in this Caſe ſhould 


Day was material, If the D 
be looked upon as ſuch, it would be in the Defendant's 
Power in almoſt all Caſes to fix the Time and Place. 
As where the Plaintiff brings an Action of Aſſault 
and Battery in London, the Defendant pleads he made 


the Aſſault in Middleſex, - and that afterwards the 


Plaintiff releaſed all Batteries except in London. By 


this he would make the Place material, and the Doc- 


trine of bringing tranſitory Actions where the Plain- 
tiff pleaſed, would fall to the Ground, if the Defend- 


ant ſhould be allowed by artificial Pleading to make 


the Time and Place Matter. of Subſtance. Vide Co. 
1495 282. b. Yelv, 114. Strange 21. Cole and Haw- 
3. Caſe by Original in B. R. and declares. againſt 


the Defendant as Indorſor of a Promiſſory Note, and 


alter ſetting out the Note and Indorſement, he goes 


on, that virtute indes the Defendant became charge- - 


able with the Payment of the Money ſecundum teno- 


rem of the Indorſement. The Defendant upon Oyer 


of the Original pleads in Abatement, that the Charge 
10 0 him ought to be according to the Tenor of 
the Note, and not of the Indorſement. And Strange 
for the Defendant inſiſted, that it might be, that the 


Indorſement appointed the Money to be paid at a 


different Time from what is mentioned in the Note; 
which are Terms that the Indorſor cannot lay upon 
the Party who made the Note. Suppoſe the Note be 
3 | payable 
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7. The Plaintiff declared upon a Promiflory Nor, 
by which the Defendant and one A. B. confunim aut 
tperatim. promiſed to pay. There was a Verdict and 
ent in C. B. for the Plaintiff, But upon Error 
\ - the Judgment was 5247 for want of the Plaintiff's | 
 Hewinga Title to b ſeparate Action againſt one 
of the Makers of the +. go» for by the preſent Decla- 
ration he only ſays he has this, or ſome other Cauſe of 
Action. Thus far Strange. And 2dly (ſays L. Raym. 
in his Report of the ſame Caſe) the Note does not 
= 1 8 they promiſed ſeverally ; for the Note ſet out 
© bs, that they promiſed. jointly or > feverally, which is not 
ſitive, they Nen ſeverally ; for it ought to have 
en, that they promiſed jointly and ſeverally. Stran. 
$19. L. Raym. 1644. Ovington aganit Neale, and 
the ſame againſt Waller. 
8. Caſe upon a Promiſſory Note: And the Decla- 
ration ſet forth, that the Defendant and another did 
cunjunctim vel diviſim promiſe to pay. Demurrer inde. 
| And for the Defendant it was inſiſted, that the Action 
ſhould have been brought againſt both. Et per Par- 
ter C. J. the Plaintiff might have brought it againſt 
either or both; for he had his Election. If the Ac- 
| tion had been againſt both, he ſhould have declared as 
AH be now does; but that is not right in the Action a- 
g gainſt one only, For he ſhould. have declared gene- 
rally, that this Defendant by his Note promiſed to 
pay, and a ſeveral Note by two would have been 
vidence. As where there are ſeveral Obligors, and 
one only is ſued, no mention is made in the Declara- 
tion of the other Obligors (1 Sid, 159, ,238.), Sup 
ſe the Note had been to pay 30 L or 1007. the 
aintiff is intitled to either, but uncertain which, till 
he has made his Election; for he that ſpeaks in the 
Disunctive ſays true, if either Member of the Diſ- 
junctive be verified ; whereas he that ſpeaks in the 
Affirmative. affirms both Parts to be true. 
The Plaintiff prayed Leave to diſcontinue on Pay 
ment of Coſts, which was granted; and at another 
boa moved that he might change his Rule, to one to 


- 


amend 
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was denied. Strange, 76. 4 Geo. 1. Butler againſt 


9. In Caſe upon Aſumgit the Plaintiff declared | 


_ thar the Defendant, in Conſideration” that the Plain- 

tiff at the ſpecial 'Requeſt of the Defendant deliberaſſet 
to the Defendant quandam notam, by which one furt 
alſumed to pay to the Plaintiff one hundred Guinens, 
a to pay to the Plaintiff, *&'s. Upon 0 
40 ft pleaded,” Verdict for the Plaintiff. And now 
Mr. Gilbert moved in Arreſt of Judgment that the 


Conſideration of this Promiſe wis not good, fince it 


did not appear, that Hupf gave this Note to che 
Plaintiff upon any goed Confideration; and conſe- 


quently the ſaid Note would be void, and then che 


livery of the ſaid Note by the Plaintiff to the De- 


fendant would be no Prejudice to the Plaintiff nor 


Advantage to the Defendant. But it was reſolved 
per totam Curiam, that this was a good Conſideration; 


for though no Conſideration was expreſſed in Has 


Note, yet the Note being ſubſeribed by Hur was 
good Evidence of a Debt due from Huft' to the 
laintiff; auc therefore the Delivery of the Evidence 


of his Debt to the Defendant at tis Requeſt was a good - 


Conſideration of the Aſſimpſt of the Defendant, upon 
which this Action was brought. And Judgment was 
iven for the Plaintiff. Note, Holt, Chief Juſtice, ſaid; 
hat he was of Opinion upon the Frial, that it was 
not neceſſary for the Plaintiff to prove, upon what 
Conſideration the Note of Hurt was given, the De- 
fendant having admitted it to have been given upon 
good Conſideration by his Promiſe!” L. Rm. 759. 
Meredith v. Sbute. §. C. 1 Sa. 353. 
10. A Scire facias was brought in the Name ofthe 
Attorney General againſt Sir John  Ekuell; ſetting 
forth that there had an Extent iſſued againſt Sir 
Matthew Kirwood, and an Inquiſition was taken tliere- 
on, which found Sir Jobn Elwell indebted to Sir 
Matthew Nirwood by two Promiſſory Notes, one for 


1501. and the other for 100 J. and prays that the De- 


fendant 


amend on Paytnent of Coſts, but "this laſt Motion 
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38. The Plaintiff declares, quod inter mercatores et 
TI alios negotiantes intra boc regnum, there is, and time, 
whereof, Sc. hath been a Cuſtom that if any Trader 
make a Bill, or Note, by which he aſſumes to pay 
to another Perſon, or the Bearer of the Bill 8 a 
Sum of Money, ſuch Perſon is bound by it to pay 
ſuch Sum to ſuch Perſon to whom the Note is pay- 
able or to the Bearer. The Plaintiff then ſhews that 
the Defendant Sedgwick being 2 Goldſmith, made a 
Note in Writing, whereby he promiſed to pay to 
Maſan or Bearer ro l., that Maſon delivered the Note 
to the Plaintiff for +001. in Value received; and that 
for Non Payment of this 1007. the Plaintiff brought 
this Action againſt" the Defendant. Non afſump/it 
pleaded and Verdict for the Plaintiff. It was moved 
in Arreſt of Judgment, that this Action could not | 
de bröught in the Name of the Bearer, bur ir-ought 
to be brought in the Name of him to whom it was 
payable. Quad fuit conceſſum per Curiam; for the Dif- 
ference is, where the Note is payable to the Party or 
Bearer, or to the Party or Order: In the latter Caſe 
the Indorſee has been allowed to bring the Action in 
his own Name, becauſe the Indorſement of the Party 
muſt appear upon the Back of the Note; but where 
it is payable to the Party or Bearer, it may be very 
inconvenient; for then any one who finds the Note 
by accident may bring the Action. Though this laſt 
has been frequently attempted, it has never yet pre- 
vailed z. and; in the "Caſe of Horton and Cogęs, the 
Goldimith (3 Lev. 299.) this Difference was taken and 
agreed; and the Judgment of the Court (being the 
ſame Caſe with this) was arreſted. © But the Court 
declared that the Bearer might bring the Action in 
the Name of him to whom the Note was payable. 
And judgment was arreſted, i, &c. The ſame 
Point was reſolved in B. R, between Hodges and Steto- 
ard, Salt. 125. (the laſt Caſe but one.) But there it 
was reſolved that the Indorſement to the Bearer binds 
the Party who immediately indorſes it to him. The 
principal Point was alſo reſolved. Mich. 6 * and 
| M. B. R. 
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M. B. R. between Sir Thomas Eſcourt and Cudworth, . 


Holi's Rep. 181. Mabolſon v. Sedgwick. + 
* 'T be Defendant, at two of the Clock in the Af- 
ternoon, gave the Plaintiff Goldſmiths Notes in Pay- 
ment, which were tendered the next Morning at nine; 
but the Goldſmiths had a Quarter of an Hour before 


ſtopped Payment. The Chief Juſtice directed the 


Jury, that the Loſs: ſhould fall on the Defendaut, 


there being no Laches in the Plaintiff, who had de- 
manded their Money as ſoon as was uſual in the Courſe 


of Dealing, and that the keeping the Notes till the 
next Morning could not be conſtrued a giving new 
Credit to the Goldſmiths. And the Jury found ac- 
cordingly. Stran. 415. 7 Geo. 1. Moore v. Warren. 
g. The Defendant paid the Plaintiffs, ho were 


the Sword · Blade Company, two Goldſmiths Notes at 
three in the Afternoon; the Plaintiff's Servant the 


next Morning leaves the Notes with the Goldſmith in 
order to have the Money ready for him as he came 


a clearing; it being, as they proved, cuſtomary for 


the Bank and the Sword- Blade Company to ſend but 


their Notes in the Morning, and call for their Money 


as their Servant returned in the Evening; and the 


Goldſmith upon receiving the Notes always cancelled 


them, and got the Money told out againſt the Time 
it was uſually called for. The Notes in this Caſe 


were brought early in the Morning and received and 


cancelled: And between four and five in the Aſter- 
noon the Servant that left them called again for the 
Money, when the Goldſmiths had juſt ſtopt Payment: 


— — 


— 


Upon which the Servant takes new Notes of the ſame 


Tenor and Date with the cancelled ones he leſt in the 
Morning. And becauſe the Plaintiffs had done no- 
thing but what was uſual, in leaving Notes inſtead af 


taking the Money when he firſt called in the Morn- 


ing, the Chief Juſtice directed the Jury to find for 


the Plaintiffs, which they did. Strange, 416. 7 Geo 1. 


Turner v. Mead. | Xi 14.48 . 1 Y NY] > 7.) 
6. The Plaintiff, who kept Caſh with the Bank, 
on Saturday left a Note _ J. on Cox and 


| Monday 


AS 
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thay gave it to the Runner, who left it at the 
Shop in the g where they cancelled the Note; 
but when be called in the Afternoon for the Money, 
agcording're his uſual Practice, he found the Banker 
had ſtopt whereupon he rovk a new Note 
ol the fame Tenor and Dare. And King, Chief Juſtice, 
Aulrected the Jury, that it Would be dangerous to fuffer 
Neuſons to deal With Nocte in this Manner, and ſaid 
the Common Pleas' was" of that a of the _ 
'-Caſe, © Bur howbver hediretted/rhey 


'the Vale of the Note when rg eg a, pon Kit 
the e paid 10 
in the ar, ane, 550: b 1. 222 
che n of ae f Wer 

7. Upon the 0. of September re 


Ae? 1 0'Cteck im the Afternoon, 
0 Nara in Payment a Note for 1095 2 
Feri and Mertins, Goldſmirhs, dated gth September, 
= | to Harriſon or Order. The ſame Aﬀtertibon | 
4 arg pays away the Note tc J. S. Md and | 
An paid alt Sarurday ad Monday, and oh Tueſday 
Morning ﬆ Won as the Shop was opened, and before 
uny Money paid, J. S. came and demanded the Mo- 
ney,” but Mord and Nr tin ſtopt Payment: Mun. 
waring paid hack the Money to J. S. —— 
it again off Maren; who refuſing to pay it, an 
Action was brougtit. And on an affumpht the Chief 
Juſtice told the Jury, mat giving the Nate is not im- 
mediately Payment, unleſi the Receiver does ſome- 
ching to make it ſo by neglecting to receive it in a 
'2eaſonddſe Time, by which he” gives Credit to the 
Maker of the Note. He left it to them whether 
Were bad been any Neglect, and obſerver chat the 
Note was payuble to Harriſon, who had kepr it eleven 
© Days, and would not hays demanded it 
ſooner than Manwaring did, it appearing. the Gold- 
- fniths were in full Credit all th wille. The Jury 
deſtred they might find it ſpecially, and ſeave it to the 
--Coumt whether there was a — Time; but the 
"Chir ha told e were ales of that: 
* 1 a 4 Where - 


-» 


\ 


— 
d 


S AN 


= 


dem df 
5 7 155 if. range 


| 3 55 riday, wh por lg 


ter the e that. the Goldſi 


5 6 5 © f wat dn Son hed 


TEES. 
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Wßeteupon they 850 for, the Defcgdant, and de- 
clared it as thert 9 N. e a, * not 

ays took the 
ae 


e 8., * 
e Note wag pad. Per 


Plaintiff 
Hunk at Ove 7 
4 905 bf Naber of the 
95 i to the Sho * 8 lates fo the Value of 
15 00 4 e to call again for the 
even 15 d they ſaid, their Ser- 

e Sed a Zain 1 4 


Hi 905 Hh 95 


and they [a they wit 7 to ſhut up, nd refuſed 


pay; hut paid frat Notes for two Hours and thn op, 
And the next Morning Notice was given is the Defen- | 
Jant, who had 9 the 8 1 95 e 4 Joo now 
an for the Money t he Queſtion was, whether 
10 1 Payment to the 1 Kod? It was infiſted for 
the ndant, chat he ſhould not ſuffer by the Plain- 
1 e they the Bank, who ſent if with 6cher 
ER W 51595 if the Note had been tendered by It- 
fel „it would have been paid. On the contrary, it 
Was infiſted, that 3 Js ba been no Demand, there 
would have been no. Laches, . ek within, a Bay af- 
s ſtopt Payment. 
Che Chief Juſtice ſazd there was 15 ſtanding Rule, 
4 fr it to the Jury, who found f for the Plaintiff to 
alue of the Note. Strange, 910. 5 Gee. 2. 2. Hoar 
= Da Coſta. | 
£ half ; au Hogr after Ele even in "the Morning of 
a 11760 c t being indebted to . 
1 d fot their Caſh ier 2 lote of Caſwell and 
51 in Lombard. Street; they contl- 
Ne Oh till En * Day, at Two , and 
10 had N ayment, 6 e 
any Fate * 15 with fhe 5 
5 Pe ſhould bear the Lols? - nd upon Et 


= MA Nh, it Fai, 155 th the © 
e pur RA ig 


wo, by 
5 or * 
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| So there was a Verdict for the Defendant. Strange, 
l 11175. Eaft India Company v. Chiti. 


10. A Banker's Note for 5300 J. was, paid to the 
Plaintiff after Dinner, who ſent it the next Morning 

at Nine, hen the Banker had ſtopt Payment: And 
it was ruled that there was no Laches in, the Plaintiff, 

ſo as to fix the Loſs on him; and; that in all theſe 

"Caſes there muſt be a reaſonable Time allowed, con- 
ſiſtent with the Nature-of- circulating Paper Credit. 

OP Strange, 1248. Fletcher y. Sandass. 
„11. The. Notes of Goldſmiths (whether they be 


wth : = 


| payable to Order or to Bearer) are always accounted 
among Merchants as ready Caſh, and not as Bills of 
Exchange. The Time, of receiving Money upon a 
Goldſinith's Note is immediately, or elſe it will be at 
the Peril of him who pays the Note. He who deli- 
vers over the Note, will not be charged if the Gold- 
ſmith fails, as the Drawer of a Bill of Exchange 
would be; but the Receiver is ſuppoſed to give Cre- 
dit to the Goldſmith, and the Note is Tooked, upon as 
ready Money payable immediately; and if he does 
not like it he ought to refuſe it; but having accepted 
it, it is at his Peril. But note, if the Party to whom 
the Note is delivered demands the Money of the 
Goldſmith in a reaſonable Time, and he will not 
pay it, it will charge him who gave the Note. | 
'Goldſmith's Note indorſed is as a Bill of Exchange 
againſt the Indorſor. L. Raym. 743. Taſſel and Lee 
vi Leun. eee eee, 
5 12. An Action upon the Caſe upon an Indebitatus 
| ofſumpfit was brought, wherein the Plaintiff counts on 
three Promiſes, viz. for 601, received by the Defen- 
dant to the Plaintiff 's Uſe, for 601, lent by, the Plain- 
kiff to the Defendant, and on an mu computaſſer | 
For 667. On zen afſumpſit pleaded, che Cauſe Was 
5 tried at the V/ Prius at London, before” the Lord 
Chief Juſtice Holl. And on the Evidence, the Fact 
appeared” to be, one Fellows a Merchant, who kept 
* this, Caſh with tlie Defendant, Sir Stephen Evans, a 
Goldimich in Lombard. Sheet, was indebted to the 
* 110 N97 Es . a t nn 20 nen. Plaintiff 


" 


Co 
[ 


4 
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Plaintiff i in 60 J. 10 f. the Plaintiff ſent his Servant 
to receive the oney of Fellows, who ordered his Ser- 
vant to pay Ward's Man the Money at Sir Stephen 
Evans's; accordingly the Servants went to Sir Stephen 
Evans Shop, and there Fellows's Servant directed 
the Defendant's Servant to pay Ward's Servant the 
60 J. 105. and to indorſe it on a Note of 100 J. from 
the Defendant to Fellows, in Part of Payment of the 
1001. The Defendant's Servant accordingly, indorſes 
60. 10 5. as paid on the ſaid: Note of 100 /. and then 
paid 10 5. to Ward's Servant, and gave him a Note 
ſubſe by one Wallis a Goldſmith for 60 l. payable 
one Freeman or Bearer, which the Plaintiff's Ser- 
vant acce hour, This Tranſaction was about Noon, 
and at Fa Time Wallis was a ſolvent Perſon, and 
continued paying his Bills till Night. 51 5 Morning 
the Plaintiff 8 Servant, coming with te Note to re- 
ceiye the [ of Wallis, found that Wallis had ſtopt 
Payment, and was become; inſolvent, Whereupon 
the Plaintiff brings this Action againſt the Defendant 
for the 60 J. Note, it did not appear upon the Evi - 
dence, that the Plaintiff was conuſant of, or privy to, 
this Tranſaction of his Servant, or had given him wy 
Authority to receive ſuch a Note inſtead of Mon 
or approved of it afterwards, This Matter, at t 
Requeſt of the Defendant's Council, was drawn up 
by way of 18 and was Fut into the per, to 
be arguedt. 

Three Points were made in this Caſe, Fi irt * 
cher this Evidence was ſufficient to maintain the De. 
clatation on any of the three Courts. Secondly, 
whether the Acceptance of the Nate, upon'Walks by 
the Plaintiff *s/Servant,, without his Direction or Ap- | 
pfobation ſhall bind the Plaintiff. Thirdly, whether 
the Delivery of ſuch a Note be in Law a good and 
| actual Payment of the 607. 

Mr. Serjeant Hall was of Counſel for the Defen- 
—— and gave his Opinion for his Client, but did not 
think it neceſſary to labour the Points. 
Mr. Serjeant Darnall för the Plaintiff argued, that 
the Servants of Merchants might in ſome Caſes bind 

K 3 | | their 


CE —————— 


* 
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aſters their Acts, t it muſt be i 
cr 15 5 1770 erchant ; ; but 258 17 75 2 


Bil of Exc an an u "Wy Safer, to 
tha . an nd oat; wg Fri 
dence, that the Mafter, gav © ko 
i Abd he cited. Lox A. OEM 


; 265 Ap "23 Treatiſe 
concern Bills of. 5 . 0 7 The 
iſe Fang hi 


Plainti witl 1 onfept, where 

ame Wee the lame 1 150 to ed Pub. 

fick by encoht 0 re, # is is no actual 
2ayment, Ein a 7 s noting Actual 9 

ment but 


e en by en of poll Pace ” 117. 


WT Note 5 byr as A bare Piece of 


3 C 
n+ 


e rg ry . 2 Action to compe! 
155 ayment of it, but ia the Name of Freeman 
(Salk 125. See Parag. 3, of this n, wm m 
F ye him leave 10 e his Name., 8 50 


at if A. ſells Goods to 185 or 301. aa ty 191 ſang 

ime B gives A. ſuch a 1 te for Fr ac- 

. oe a be Wight Foe 

never recei as Pa 

of the 000 1 that 4, was to accept ſpch Ne h 

Satisfaction: or hjs G ig where there js a pre- 

90 ing Hebt en as 11 This Cafe, ſuch Note will 

not amount to Payment till it be paid, unleſs there be 

77 Negligence and Delay in the Party who takes the 

Nöte, in going to receive it. For if the Goldſmith 

eo 1 25 155 1. « ate ws TS 

livered,. and the Party FED ON ote m without 

lemandin the Money, and a ae. the J 

5801. inf . be that K ook th e Note Nt, thal 595 

to t ois of it; cauſe. y. keeping the ote, he 

prevented the other from receiyir it. But! in this 

Caſe che Fact is ptherwiſe, for the Plaintiff's s Sefyagr 
went the next Morning to receive the Money, 


: Note, Hel, Chis Juice, ww Ho wars . 
OK. . "tt INI £ 
wes 
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Hal, Chief Juſtice. Wen a Servant is fut to - 


 ceive Money on 4 Elli, he cannot. accept a Note in- 
ſtead of Men rg the particular Direction of 
we Maſter. * "ono is ravine in this Caſe had 
e Note home to the Plaintiff, and the 
Fuer had be Ii da ich ie, to ac- 
. and infiſting to have Money, would 


then 
not have been 4 Pa ment beyond all Doube ut in- 


deed if the Maſter does give his Conſent to the taking 
of the Note, that x9 LO amoyart to an Authority pre- 
cedent. But chen I am of Opinion, and always was; 
(norwithſtandibg the Noiſe” und Cry, that it is the 
Uſe” of Lombard-Sircet,” as if the contrary Opinion 
blow up Lowbard-Sireet) chat the Acceptance 
Fa A Now k not actual Payment. 1 agree che 
Difference taken by my Brother — that ta 
a Note foe Goods 214 is Payment, becay'e it 
Part of ths original but Paper is no Pay- 
ment e ere is a preeedent Debt. For when 
ſuch 4 Note is given in Payment, it is always intended 
to be taken under this Condition, to be Payment if 
the Money be paid thereon in convenient Time. This 
Note was demünded within convenient Time; but if 
the Party who takes the Note, keeps it by him for 
ſeveral Days without . it, and the Perſon 
who ought to pay it becomes inſolvent, he that re- 
ceived wut d bear the Loſs; becauſe he prevented 
the other Perſon from teceiving the Money, by de- 
taining the Note in his Cuſtedy. As for the Nature 
of the Action, I am of Opinion, that an Ingebitatus 
| aſſum nit for Monies' received to the Plaintiff 's Uſe 
hes properly in chis Caſe, and that this Evidence is 
ſufficient to maintain the Plaine s Declaration; for 
when the 60 J. was indorſtd on Fellstus's Bill, as fo 
much actually paid by Sie Stephen Evan to Fellows, 
Fellows direRtiog. that Sum te be paid to the Plaintiff; 
aud the Defendant having the Money id his Hands, 
it amouits to a Receipt of Wand b, by che Defendant 
to the Plaintiff's Uſe. No doubt the Action were 
r mo 
K 4 | a 
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back again ta the Defendant; and though he did not, 
ſince it does not amount to actual Pay ment, the Plain- 
tiff muſt recover. ee e een 1 n 
Potuel, Juſtice. This Evidence will maintain the 
Declaration; for Fellows's, Caſti remaining in the De- 
| ſendant's Hands, when by the Indorſement the Defen- 
1 duant is diſcharged from ſo much ↄf Fellous's Note as 
| againſt him, that Money being to be paid by his Di- 
en to the Plaintiff, it is a Receipt by the Defen- 
dant to the Plaintiff's Iſe. The Delivery and Ac- 
ceptance of Maulliss Note is no Payment: for when 
2 Maſter ſends his Servant to receive Money, he can- 
not accept a. Note in lieu of it. Perhaps if the. Maſ- 
ter had been there hiqſelf, he would baye refuſed the 
Note, as knowing the Inſufficiency of M allis; and 
mall the Servant oblige them to take ſuch a Note by 
his Acceptance, without his Maſter's Directions? 
Indeed if the Maſter conſents to it afterwards, that 
amounts to à previous Command. And the taking 
of ſuch a Note is no Payment; for it is always a con · 
ditional Acceptance, and ſo underſtood, not to be a 
Diſcharge till paid; and if it ſhould, be otherwiſe, it 
would be to let in Fraud, and give Goldſmiths and 
others an Opportunity of cheating Traders. But ſill 
the Money ought to be demanded in convenient Time; 
for if the Party keep the Note by him without de- 
manding it, he muſt run the Hazard of it, hut here 
it was demanded in due Time. Let the Plaintiff 
take Judgment per totlam curiam. L. Rm. 928. 
13 V. g. B. R. Hard and Evan. 
13. The Caſe was this, A Maſter ſends his Ser- 
vant, that Was uſed to tranſact Affairs of that Na- 
ture for him, on Saturdey, Morning, with a Note 
dtawn upon Sir Stephen Evans, with Orders to get 
from Sir Stenben either Bank Bills or Money, and 
turn them into Exchequer Notes; but᷑ the Servant 
baving other Buſineſs of his Maſter's upon his Hands, 
to ſave himſelf the Time and Trouble of going to 
Sir Step hen, goes to B, and prevails with him to give 
him a Bok Bill ſor Sir S epben's Note; e in 
21 =, ur ⸗ 


een r CatnNonres, 19 
Purſuance of is Maſter's Orders, inveſted it in Ex- 
chequer Notes; fich ne brought to his Maſter,” not 
derung bim know but cht be had gone 70 Sir 
Stephen. Fee 0 a a Hr TEL» of 
- «lf Sir! Stephen Evans failing upon the Monday follow- 
Maſter, was the Qdeſ tion. l 
Chief Juſtice Parker, who tried the Cauſe; was 
firſt of Opinion, that it ſhouſd fall upon B. becauſe 
the Servant acted directiy contrary to his "Maſter's 
Orders, and B. by furniſhing the Servant with a 
Bank Bill; did the Maſter no Service at all; for if 
he had done it, the Servant myſt in Obedience tô his 
Maſter's Orders, have gone and received bimſe!f- the 
Money from Sir Stephen; and cited the Caſe of Ward 
and Evans (the preceding Caſe) where it was reſolv- 
ed, that if a Servant ſent to receive Money, takes a 
Bill in lieu of it, the Maſter is nor bound by the 
Act of the Servant, unleſs the Bill is anſwered. - * 
But one of the Jury informing him, that he took 
the Practice to be otherwiſe (for that whether a Ser- 
vant, uſed to act upon the Credit of his Maſter, went 
againſt the Orders of the Maſter, was a Fact that 
could not be known to a third Perſon) he quitted his 
inion, but directed the Counſel to move the Court 
of B. R. which was accordingly done.. 
The Subſtance of what was ſaid, upon the Mo- 
tion, in favour of the Maſter, was, that the Servant 
going contrary to his Orders, and there being no ſub- 
equent Conſent of the Maſter, ho knew nothing of 
the Matter, the Act of the Servant ſhould not bind 
the Maſter, according to the Caſes of Vard and 
Evans. Mich. 2 Ann. Hankey and Watts. Thorold 
and Smith, 1 Maſter commands his Ser- 
_ vant to ſell bis Horſe, Servant ſells him as a good 
one z no Action againſt the Maſter. 
But the Court were all of Opinion, that the Ver- 
lic was well gtyen, and that the Maſter was charge- 
ble, and he only. For a Servant by tranſacting Af. 
fairs for his Maſter, does thereby derive a general Au- 
thority 
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: ns ue tn him ; and if this gener 
| hority ſhould, be able to be determined for a 

Time, by any;perticulay” or Orders, t 

which none but the Maſter and Servant are ptivy, 


there would be an end of all e 
Master. $, 63 eee ee 
The Maſter bas put himſelf in the Power of the 


Bare by truſting him wich che Bil. Mont and 
— — was a Caſe whore the Act of'a Servant, tho 
| —— of Place, bound his Maſter; by reaſon of the 
| Credit given him by his Maſter's Service 
— other nat Knowing that he was diſcharged. 
Abd as for the Caſey put, there wes this main Diffe- 
rence between them, that nothing came to the Maſ- 
ters Uſe ; as here the Note did. In ſome of thoſe 
Coles there was a prior Debt; hut none here. | 
It way agreed by the Court that the Property of 
the Notes was not transferred and veſted in F. but 
was only in Nature vf 4 Depefnu or Security to him. 
hr there is no ladorſement s nor could he havt ſued 
upon the Bill ; and though Practice <annot alter the 
Low, yet it may explain an A Wiege 
They were likewiſe of Opinion, that the Maſter 
could not recover it of the Servant; the Loſs being 
peeafjoned by a wee ene F 
Or Negligence. R 
_ If Maſter frequently fend a Servant IR 
nen ready Money, iy chat the Servant is truſted 


3 77 1 0 * 4 7 -, ay 6 ( 


* A * of ir Ker Oh, what ye) Aden Morris 
bot at that Time actual! 
| ningas 'of Mr. Mint a, 


44 


ant embeaales be js feat wich it, and 
Truſt, tho Maſter is chargeable ; cara, 


the Matter's, 2 ſuely . Caſe, the 
Sora Mone 


Fain 12 ens ih ready Maney. 3 625. 15. 

1 n 

199, N gd robe able xo 4 or Bearer, being 
y.2 Stranger, w 


Fa 10 4. and Joſt, Wen found 
ferred it to. C. for a N Conſideratian 
ah new Hill in is wn Name... And by CW 
375 A. may havg) * Trover againſt the Stranger, 
ho found the Hl; for he had no Title, though the 
Fon to him-would have indemnified the Bank 4 
ut A. cannot mgiptain Tropen againſt C. by reaſon 


of the Courſe of. Teade Which creates: l ia 


W or Bearer. 1 Salk, 126. 
18. In Indebiqorge aſumpſit'br by the Plaintiffy 
e Date Defendant for 454“. 185. 3 d. lent to the 
elendant by the Plaintiffs, and another Count for 
4541-18 8. 3 d. laid out at the Requeſt of the De- 
tendant for the Uſe of the Defendant; and on on 
aſſumpſit pleaded, upon the Evidence at the Trial ber 
tore Helt Chief , Juſtice, at the Sittings at Gui 
Paſeb. 1 22 he Caſe was thus: The 8 
7 ie Gola 1 755 brought a Note of Mr. Shepherd 
the G payable to Ruberi Stamper for 364 l. 
185. 34. 2 Bed Bank of England, and prayed Mr. 
Mg, 1 of the Baok, to give him 4 


10 Note of Shepherg which Mr, Maddocts refuſed, 
— told che Defendant, that if he would promiſe to 


y the Bank the 4547, 1 18 4. 3 d. in cafe Shepherd did 


ot ay the ſaid Note, he wquld give him a Specie 
Note payable to himſelf for the ſaid — to 
oo the Defendant, agreed... Whereupon Mr. Mad- 


docks accepted Sbepberd's Note, and gave the Defen : 


e * Traber ie In Addion that lies againſt one, who havin 
another Perfoli's Goods, refaſes E. ink o chem fly B found ; 
ar it lies where a Mah his in his Poſſeflion' Another Goods by 

Delivery to him, or otherwiſe, and the P 22 ſells or 
Fre Vi vl em wie he Deen Low Die. 
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yable to the ſaid Stamper ſor the 
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- want Glover a . of 4547: 18 24. This 
bo done upon the Friday. © The ery 4 is Note 
of Shepherd w was ſent to Him to be paid, and Sbepberd 
refuſed to pay it. In the mean time Gloves gave this 
Fa Note to J. S. for a Debt oying by im to 
and F. S. "received" the 4541. 185. 3 d. of 
Be And after Debate * * the Counter of 
boch Sides, Hol, Chief Juſtice, was of Opinion that 
this Evidence did not maintain the Action. For 
(by him) this was not Money lent, nor laid out for 
the Uſe of the Defendant ;”but it was a buying of the 
Note of Shepherd with'a Warranty of it from the De- 
ſendant; and therefore the Plaintiff might well main 
tain a ſpecial Action, but not a general Judebitatus 
aſumbſit. It was urged by the Plaintiffs Counſel that 
this Note was only a Depoſtum or Pledge. But to 
that the Chief Juſtice anſwered, 'that that could not 
be, becauſe it was hot redermable by the Defendant, 
and Redemptiom is incident to the Marure- of a Pledge. 
The Plaintiffs” were noni-ſuited:/ L. Fol go 153. 
1 Ann. Bank of Eugland v. Glover. 

16. One Aris. a Goldſmith having 01 of Bere. 
uh 49s Money in his Hands, gives him a Note whereby 
8 he promiſes to pay to him or Order, on Demand, the 
1 Sumsof 150 J. Berkeley being indebted in che ſame 
| _—_ Sum to che Plaintiff, delivers over that Note to the 


1}. Plaintiff, but without making any Indorſement; 
Lil Plaintiff preſently carries this Note, and likewiſe ano- 
= ther Bill for 807 which he had upon one Fatk/on,” to 
1 Sir Stephen Evuns and Hales, Golf miths in Lombard- 
1 Hreet, who were his Bankers or Caltiets, and they 
| gave him'a Note to this Effect, 7. Retarved'of Mr. 
Trowell (the Plaintiff) 2467 pon Acrount and on 
mae Marein it Was Witte ev: Ber tele 150, Pack: 
| ſon gol. And this Note was ſigned by" r Stephen 

Evans and Hales. They preſently ſent their Dunger 
to Paris to demand. the Money ; but he put them off 
828 Time to Time for about thirteen or fourteen 
though the Dunner had been ſeveral Times 

wit hi for the Money; and afterwards Aeris fails; 
it 


| Of Pxanuaronr.andCasnNenes 141 
it was proved in che Cauſe. that Aeris was ſolvent af. 
RRR 
above go to ſeveral, People 3 upon. Agris's failing 
the Plaintiff ag to the. Defendants, Sir Stephen 
5 | les, for the Payment of the 1501. Sir 


:, 


A 
aus and Ha 
__ -not. chinking himſelf obliged to pay it, {cage 
the Plaintiff, to Berkeley, to whom the Note was fir! 
ziyen, and he likewiſe, refuſing Payment, the Plaintiff 
1 his Bill againſt them for a Satisfaction, and 
had a Decree at the Rolls to charge Sir Stephen Evans 
and Hales; from which Decree they appealed to my 
Lord Keeper, and inſiſted they were not chargeable 
with this Money; that they took Agris's Note only 
as Servants. to the Plaintiff, and had ſeveral Times 
ſent their Dunner to demand the Money; that his 
promiſirg them Payment was the Reaſon they did not 
give Notice nor return the Note to the Plaintiff; that 
their Manner of giving Notes in Lombard: ſtreet was 
different from thoſe given by Goldſmiths at Temple- 
bar, yet in Subſtance they were, the ſame, and 
amounted to no more than a Receipt for the two 


Notes from ſuch, Perſons for ſo much Money, which, 


when they receive, they promiſe to be accountable 
for; that this Bill was but in Nature of an Action of 
Account againſt them as Bailiffs or Receivers of ſo 
much Money; and at Common Law, if ſuch Action 
had been brought, and upon the Trial it appeared 
they had received no Money, the Jury would have 


* 


found againſt the Plaintiff; that the Reaſon that led Sir 


Stephen to give a Note in ſuch Form was a Caſe, Mich. 


2 Ann, between Ward and him, (P. 136.) where the 


Caſe was that the Plaintiff Ward being indebted to 
one Fellows. in the Sum of 60 J. and having a Note 


from Sir S/ephen Evans for 1001. when Fellaus came 
for his Money. Yard ſends a Servant with him to Sir 
Stephen with a Bill of 100 l. and ordered him to pay 


Fellows. the 60 J., and indorſe it off the 100 J. Note; 


but Sir Stephen having a Note on one Wallis for 601. 


10.5, gives that Note to Falles who. pays him the 


100. Overplus, and goes away with the Note; the next 


Day 


© Wade the 1607" the Ent of BR "wie e 
non, char the Delivery ef the Note dpen Wall fon 


'ledgrd the Receipt of ſuch Notes, bur had no Defign 
to charge himſelf with the Money tilf it was received. 


and Sir Soo Eviths e a. 1 P. mam. 


| he the uſual Rate of Interelt. After this the Bank 


Note | 


but if Tr be indevfec thete'is'a Reime 


* R 
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"Day Nallis fails, and upon an Action bros Fog 


601 10s. wit nd Payment, and therefore Ward te- 
covered the whole 100 L. and therefore Sit“ S$tepbtn 
nom only gave che Note for ſo much tecefved on Ac- 
count; add the Note in the Margin, ſtte wing from 
hom it was due made it plain, he only acknow- 


But my Lord Keeper was efearſy of Opinion, that the 
Note impotted an Acknowledgrnent of fo moch Mo- 
ney rereived on the Plaintiff's Account; that the En. 
try on the Margin conld at moſt ally thew how it 
"was received; and that the Note ſpoke itſelf, wharever 
the Forms ant Meuning of fuck Notes were, and 
"therefore affirrired the Decree, Mich. 1716. Trot! 


gave a Bill of Exchange payable 70 N. 


_ Be 
went and negotiated it f che Bank 


or Beurer; 


received 100 J. of Bellany, and after that demanded 
the Money due on the If of a Servant of Bellamy, 
ho did not pay it . . Bellamy fal led, 

'and'the Bank againſt N. oe the 
Money, and on t 175 ue, 4 Vetdic for the 
Pina, and a new anited, che Verdict being 
againſt Law i for betet maß be che Praftice 
among the Bankers, 'the Law is, char If 4 Bil or 
'payable to one of Bearer, 0 he negotiates 
the Bill and delivets it, for ready prey pou paid to him, 
without any Jiidorſertient of the prog is 1 6 . 
buying of rhe Bf; 4e of "Tlfies, Bink Fitts, & 


fac x Bill for Money 167 * belts 5 57 
Indorſement, it is 4 Sale of che Bill. 12 Mad. 241. 
"Mich. 10 N. 3. The Govether W Cor, of ” 


Wan. Com 


Paſeh. 


o 


r 


* wo ha. Af 


ods A £6... A. 5 


* * 


cauſe hs Beos | | | | 
 Ibwance, it was 4 Purchaſe in them of the Hill; be- | 
des the Bill was not received at the Day when the 


* 
17 


nene eee 


it is 
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| granted; be- 
having difcounted' the Bill with Al- 


ill was, gooc and B. ſolvent; which Delay was a 
* 15 0 Bank. — IL. Ray. 442. Trin. 
2, H. C. and 8. P. held accordingly dy Holt, 


Chick fuſtice, who ſaid; if a Man has a Bill payable 
to him or Bearer, and he delivers it over for Money 
received without Indorſement of it; this is a plain 


Sale of the Bill, and he who ſells it does not become 
a, New Security; but if he had indorſed it, he had 


| become a new. Security, and then he had been liable 
upon the Indorſement. But upon a new Trial, the 


Jury found for the Plaintiffs. 

18. An Executor gave a Legatee a Bill on a Gold- 
ſmith, but the Legatee did not demand the Sum of 
the Goldſmith, and the Goldſmith breaks. It was 
held by the Lord Keeper, that the Loſs ſhall be to the 
Legatee; but if he had demanded it in convenient 
Time, and the Goldſmith had not paid it but had 


broke, it would be no Payment, but the Legatee 


might reſort back to the Executor for his Legacy. 
And it was ſaid in this Caſe that four or five Days 
ſhould be a convenient Time for this Purpoſe. 


2 Freem. Rep. 247. pl. 314. Hill, 1700. Phillips v. 


Phillips. S. C. cited 2 Freem. Rep. 257. pl. 234. 


Trin. 170. in the Caſe of Crawley v. Crowcher, In 
which Caſe it was held and admitted, that if a Man 
receives a Goldſmith's Bill in Payment for Money, 


and hethat receiyes the Bill does not demand it in three 
or four Days Time at the moſt, and afterwards the 


Goldſmith; breaks, that this Neglect ſhall occaſion the 


Loſs, to fall upon the Receiver; but if the Goldſmith 


breaks in three Days Time, the Loſs ſhall fall upon 
him who gave the Bill for Payment; for although - 
; king a Goldſmith's Bill is Payment prima facie, yet 
> ubje& to that Contingency, that the Bill may be 
had if it be demanded, in three Days Time; and this 


the 


. —ꝓ—ʒ——ä—— — — — 
1 
[ 


* 


* 


144 Of PRO v ad CAsN NO . 


the Lord Keeper, ſaid was the Practice at Cuildball, 
when he practiſed chere; but in this Caſe the Plain - 
tiff was offered his Choice at the Goldſmith's Shop, 
to have either his Money or a Bill, and he choſe a 
Bill, and the next Day the Goldſmith broke, and 
therefore the Loſs fell. not upon the Party who paid 
the Money, but upon the Plaintiff; for it Was Phi 
own Fault that he would not take his Money. See 


P. 129, 130, 138 f 198. e re en 
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ee or Inſurance defined. The Antiquity, Natur 


and various Kinds of it. 


SSURANCE or Inſurance ſignifies a 
Security given, in Conſideration of a IO 
of Money paid, in Hand, of ſo much 

cent. to an Aſſurer or Inſurer, to indemnify the In- 

ſured from ſuch Loſſes as ſhall be ſpecified in the Po- 
licy or Inſtrument of Aſſurance, ſubſcribed by the In- 
ſurer, or Inſurers, for that Purpoſe. _ Di#. Tr. and 

Com. 135.  Savary's Dif. Tit, Aſſurance, and Police 

d'Aſſurance. 

2. It is conceived by * Suetonius, that Claudius Ce. 

ſar was the firſt who brought in this Cuſtom of Aſſu- 

rance; by which the Danger and Adventure of Voy- 
ages is divided, repaired, and borne by many Perſons, 
who for a certain Sum, by the Spaniards called Pre- 
mia, aſſure Ships, or Goods, or both, or a Proportion, 

according as the Policy is. Molly, B. 2. C. 7. F. 1. 

Malynes's Lex Mercatoria, Ed. 1686. p. 104. 

3. Mr. Savary, in his Di#ionaire de Commerce, Tit. 
Aſſurance, thinks this Cuſtom was firſt introduced by 
the + Jews, in the Year 1182 : But whoever was the 
'In vita Claudii Cæſaris, Lib. 25. Cap. 18. Ut quæ in naves 
8 ab hoſtium tempeſtatiique vi publico periculo eſſent. 

Ne certa lucra propoſuit, ſuſcepto in ſe damno, fi cui 
qui r tempeſtates accidiſſet. Liv. Lib. 23. C. 25. 


way on des Aſſurances vient des Juifs. - Ils en furent les 10 
MD orſqu'ils furent chaſſez de France en Vannee 1182, ſous 


le regne de n Auguſte, Ils s'en ſervirent alors _ 
liter le tranſport ** leurs effets. Ils en renouvellerent Vuſape 


1321, ſous Philippe le Long, du ils furent encore chaſſer du fon 
ö 


aume. 
IS 
1 8 * 


— > — © 
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firſt Contriver, or original Inventor of this uſeful 
Branch of 2 it has for many Ages been practi- 
ſed in this Kingdom, and is ſugppſed to have been 
introduced here by ſome ena from Lombardy, who 
at t ne ky ettle at An d 
wks 9255 auch prior gg the! d uild of 
the Royal Exchange, os oſed to meet in a Place 
where Lombard Sirtet now is, at a Houſe they had, 
„called the Pawn-houſe or Lombard, for tranſaCtin 

" Bufitieſs ; and as they were then the ſole Negotiato 

in (hc rk a the Policies made by others in After- 
times had a Clauſe inſerted, that thoſe latter ones 
ſhould have as a Force and Effe, as thoſe formerly 
made fu Lombard d-Street. Le Mercatoria Miſva, 


263. 

ae are of various Sorts, hive being to 
Plat certain, others general. Thoſe that are made 
> 1 5 8 certain; are commonly! upon Goods laden or 
by de laden aboard outward, 1 * until the ſame Ad- 
venture” ſhall” be landed 1 ſuch a Fort; ar upon 
Goods laden or to be laden homeward in ſuch a $hi 
fill the Adventure” ſhall bkewiſec' be landed; or i elk 


Z apap Goods out and in, witlf Liberty to touch at all 


tts that are mentioned in the Poli. 
Fo likewiſe on Ships that go trading ar as 
round to Cadiz; and that it ſhall be'lawful, after the 
Ship's Delivery there, to take in at the ſame Port an- 
other Cargo, ànd with that proceed t to the Weſt In- 
dies or oder Ports, and back again to Cadiz,” and 
from thence to London; this Policy being general and 
dangerous, ſeldom procures Subſeriprio oil, or at leaſt 


6 4 Goods and Merchandize are commonly inſared, 
ſo Rkewiſe ar a e che Ship 's 3 e Furnifu ure; but 


' very 7 chargeable ones. 


what is wiſling or loſt, the 71 commonly 0 


| 2 * than 5 Merchandize. 


ha 0555 be made on Goods font by Land, ſo 
Haw c ene? Me ys.and the like, and may be made on 5 
Menz as if a oy! is going for the Wan 
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and perhaps is inſome Fear that he may be taken b 
the 2 Tarkiſþ Pirates, and ſo made a Slave 
for the Redemption of whom a Ranſom muſt be paid, 
he may advance'a Premium accordingly upon a Policy 
of Aſſurance; and if there be a Caption, the Aſſurer 
muſt anſwer the Ranſom that is ſecured to be paid on 
the Policy. Miley, B. 2. C. 7. f. 4. cites Mich. 29 
Car. 2. in B. R. Liſle v. Sedgwick. DES 
5. The Policies now-a-days are ſo large, that al- 
moſt all choſe curious. Queſtions that former Ages, 
and the Civilians according to the Law Mariae, nay 
and the common Lawyers too, have controverted, 
now out of Debate. Scarce any Misfortune that can 
happen, or Provifion-to be made, but the ſame is 
rovided for in the Policies that are now uſed ; for 
thiy inſure againſt Heaven and Earth, Streſs of Wea- 
ther, Storms, Enemies, Pirates, Rovers, &c. or 
whatſoever Detriment ſhall happen + or come to the 
Thing inſured, &c. Molloy, B. 2. C. 7. f. 7. 


r 
O the Office of Aſſurance erefted by 43 Eli. 


I. 43 E IZ. Cap. 12. S. 1. enacts, That it ſpall be 
"= lawful for the Lord Chancellor to award un- 
der the Great Seal one ſtanding Commiſſion, zo be re- 
newed yearly at leaſt, for the bearing and determining of 
Cauſes ariſing, and Policies of Aſſurance entered within 
the Office of Aſſurances in London, which Commyſhon 
ſhall be directed unto the Judge of the Admiralty, 
the Recorder of London, two Doctors of the Civil 
a two Common Lawyers, and eight diſcreet Mer- 
chants, or to any five of them; which Commiſſioners, 
er the greater Part of them which ſpall ſit, ſhall have 


FT Sub nomine periculi, de quo fit cautio, comprehenditur om- 
nis caſus qui accidit in mati, a tempeſtate, ab hoſtibus, prædoni- 
bay, repair ut vocant, arreſtis, aliiſque modis uſitatis et joub- 
du cira.fraudem et culpam contrahentium, aut domigi mercium 

navis. Grot, de Jafe Holl. part, 24. RT TI 
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Power t0 hear, examine and decree, all. ſuch Cauſes con- 

cerning Policies of Aſſurance in a ſummary Courſe, 
e Formalities of Proceedings. 

S. 2. It ſhall be laful for ihe Commiſſioners as well 
to warn the Parties, as to examine upon Oath any Wit- 
neſs, and to commit any Perſon that ſhall contemn their 
Decrees; and they ſhall, once every Week at leaſt, fit upon 
the Execution of the Commiſſion in the Office of Aſſuran- 
ces, or ſome other e and no Toſs by this At my 
claim any Fee. 

8. 3. Any Perſon grieved by Sentence of tbe Comm. 
foners, within two Months of the Decree. mad: 
exhibit his Bill in Chancery for the Re examination of 
ſuch Decree, ſo as every Complainant, before he exhibit 
ſuch Bill, do either execute the Sentence, or lay down in 
Depoſito with the Commiſſicners ſuch Money as he ſpall 

be awarded to pay; and the Lord Chancellor, in every 
' | . ſuch Suit brought by ſuch Aſſurers, and decreed againſ 
be Aſſurers, 2 award double Coſts. 

8. 4. No Commiſſioner ſhall intermiddle in the Exe- 
cution of ſuch Commiſhon in any Cauſe where himſelf ſhall 
' be a Party; nor any ' Commiſſioner (other than the 

| Fudge of the Admiralty, and the Recorder of Landon) 
1 ball Fe in the Execution of any ſuch Commiſſion, be- 
i Here be bave taken bis Oath before the Lord Mayor and 
9 | Court of Aldermen, to proceed uprightly and indifferent 
. between Party and Party. 
1 2. If the Court of Policy have Juriſdiction of the 
Wh principal Matter, they have alſo Juriſdiction of all 
| | Matters incident thereunto, and they may try them 
according tothe Courſe of their Law, ſo that it be not 
contrary to the Common Law. Per Roll. Ch. J. 5h. 
. Trin. 16 54. Oyles v. Marſhall. 
3. An Action on the Caſe was brought for a Thing 
pacing. in the Court of Policy of Aſſurance; the 
Suit there was diſmiſſed. The Queſtion was, if the 
Party might have an Action at Common Law for the 
ſame Thing which he had ſued for in that Court. 
But the whole Court held that the Action lies. For 
. _ 2 being erected by the Statute, has, 2 ke 
#34 0 er 
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other Courts of Equity, Juriſdiction in Perſonam on- 
ly, and not in Rem; for it is a certain Rule, that a 
Decree in a Court of Equity ſhall not be a Bar in an 
Action brought at Common Law; and adjudged 
that the Plaintiff may have his Action at Common 
Law. 2 Sid. 121. Mich. 1658. B. R. Came v. Meye. 


4. A. and B. were Bail for C. in a Suit againſt him 


in the Admiralty brought by J. S. for 100 l. due to 


him by J. S. for Freight; and C. going to Barbadoes, 


where he had a Share in a Plantation, and likewiſe a 
Quarter Part of the Ship he was to go in, his Life 
was inſured by A. and B. his Bail. A Prohibition 


was prayed to the Court of Policy, ſurmiſing that they 


oceeded there in the Trial of the Aſſurance of C.“s 

ife, which was inſiſted to be triable at Common 
Law. Noll Ch, J. thought the Aſſurance of a Man's 
Life not within the Statu:e, as upon the buying of an 
Office; but where he is going to Sea upon Mer- 
chants Affairs, his Life may be aſſured, as well as the 
ſafe Return of the Ship he goes in. But afterwards, 
upon hearing Counſel, it was objected, that the Party 
might have Remedy in B. R. as well as in the Court 
of Policy, and therefore B. R. ought to be preferred, 
and the Contract has no Relation to Merchandize, and 
ſo belongs not to that Court. It was replied, that the 
Words of the Policy ſhewed that the Contract con- 
cerned Merchandize; but Roll ſaid, the Words are 
not material; for they may be falſe, and the Contract 
may be for Things not touching Merchandize not- 
withſtanding, and the Intent of the Statute is for 
Things merchantable ; and if they appear not ſo, a 
Prohibition ought to be granted, and ſaid” they could 
not avoid granting a Prohibition. 'Sty. 166. Mich. 


1649. Bendir v. Oyle. 


5. By 13 and 14 Car. 2. C. 23. 8. 2. it is enacted 
that the Commiſſioners fur determining Cauſes upon Poli- 
cies of Inſurance entred within the Office of Aſſurance of 


| London, or three of them, whereof a Door of the Civil 
Law, à Barriſter of Law of five Tears ſtanding to be 


aue, may proceed as frve might have done; and in Caſe of 
a VVV 


r ů·ù— 
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 wilful Delay of Witneſſes upon the firſ® Summons an 
Fendtr of Churges; and of Parties upon the ſecond dum. 
mons, may 2 the Offenders by Impriſonment or Coſts. 
Every fuch Commifſiontr may proteed, having taken an 
Oath before the Lord Ayer of London to proceed up- 
N. v6 
8. 3. Commiſſions Hal ue out: of the Admiralty re- 
r before the ſaid Commuſſioners to examine Witneſ- 
ſes beyond Sen; or in any remote Parts of the King's Do- 
minions j the "Commiſſioners, or three of them, may paſs 
' Sthtence and Execution againſt the Body and Goods, and 
agdinſt the Extcutors, &c. of 15 Party . nd. 
Jef Cofts of Suit. 
4. Any Het Cum ian Hay edminifer ix Oath to 
a Fas, Notice being given tu the adverſe Party, and 


K e the "Office; that ad Witneſs a bs er 
 enatinned. 


' Bt. 5. The Commiſſoners fall ub protec ; 
and Goads fer the Jane Dre. N axon Bah 
- 6: The Plaintiff's Bill was an Appe al from à Be- 
eree' of the Court of Policies and Afſurances ih Lon. 
am; whereby the Defetidant below not appearing up- 
on: the firſt Summonsy the Bil} was ordered to be ta- 
_ pro confeſſo apainſt him: And for the Plaintiff. it 
was inſiſted, that though by the ' Statute 43 Zlia. 
Cap: 12. and the Statute 1% Car. 2. Cap. 23. the 
Cammiſſioners may — in 2 ſummary Courſe, 
without Formalities of Pleadings, yet it was very ex- 
traordinary to take a Bill pro + confuſe port tht firſt 
Summons 3 ant they ought at leaſt io have the Alle- 
ations: in the Bill proved, beforè they proceeded to 
ſueh Order: wy it was faidʒ though the Courſe 

in this Codrt now is not to take a Bill pro confeſfo af- 
ter the Party has once appeared; and ſtands out in 
Cofitempt till. the Plaintiff has got to the End of the 
Line, and has. tun through all the Proceſs of the 
Court againſt him; yet formerly this Court did not. 
do it eden in that Cafe without putting the Plaintiff 
to prove the Subſtance of his Bill; whereupon the 


ee reverſed the * And e, 
is - 


* wr ©. 


«cor ng, to 55 Eli 


| 10 Methad' therein preſcribed 


Was not to, be 


"red to fue Nate 
thbugn the Purvacs de general, us. to hear and de- 


Be Ferre 1252 7 W553 4 902. 
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IX 


x3 Eli. ferdant could not mike 
2 e ha Antiff Jad Been fairy ſunnioned, the 


| =" e the Appeal; and thereupon 
4 910 d e the e e bene 
"i the net by Order * not to 4 
on the Statue of Limette Nrn. 223, 
Fill 1683. in Calc. Sir James Jobiſan „ . 
5. Prolibinon: The Defendants had ſubſcribed. a 
Policy of Inſurance to the Plaintiff; and a'Lofs hap- | 
enins; the Befendants wete ſued at Law, and a De- 
claratioh delivered; Thertupon' rhe Defendants fum- 
mon the Plaimiff beſöre the Commiſoneérs for deter- 
3 of Pollcics, the fame being wadle in the 8 
Nretendin that the fid Policy was had and p 
10 y Fraud; and endeavoured to have the Pak | 
Klee up by Order of the Senger 925 
. 195 130 A and 14 Car. 2. Ci. 
17 ahd 19 Shawer moved for a 
Proh hien pre a 18065 n of thils Matter, for theſe | 
Reaf6lls, viz. Thar they have ho. Juriſdiction in Wis 
Cite? Phat Fradd, and'H6 Intereſt atinulls the 
at Common Law : That it i; 8555 Evidence upon 
f "general Iffie © That Ve Py our Action on the 
Pa here, and foa eve iy ſee! attached : That | 
ethod:-woull tive us of our Evidehce at 
575 vi the Written Policy: That this wou | 


ah6ther Cburt Of Egulty, i All defice, to'caritfopl 


3 at Law: Belt That they Had no Authority 
5 10 by the Ads of Parti 1 8 That 5 ö 

hodt Tris 

intended Toh chan the Relief 12 
1 og Inſurers ; and being ſuch a Law, 
eXtthded' further than the Words: 


"Thi the Miſch lef recited was Traub for the Infu- 
a/ feveril Inſuter: diſtinaly : That 


2 a 


terniine Cauſes po, "on Polteies 6f. Inſurance: 
1 ä other Clau * * latent; as that up- 
N 


— l 


132 rene, 1 1 e. 


Appeals the Party grieved ſhall firſt ſatisfy, the 

| _— or at ab a depol, the Monies decreed in the 

Commiſſioners Hands, which plainly means the * 
Lurers to be Appellants, and upon Sax ſo ages 
Fore them by che Aſſurers upon Appeal, the Chancel- 


t. to award double Coſts: That an 12 her Con- 
ction would make a Claſhing of Juriſdictions. 
"And a Rule was obtained. for a Prohibition unleſs 

uſe, and. to ſtay r in the mean time. 
$1 12 396. Pack. 4 N and *. a v. rn. 
8. But theſe Statutes did not take ; away y that Cog- 
nizance Which the Courts of H/eftminfter claimed on 
Juch, Contracts by the Common Law; but only gave 
this new erected it a P06 ot. priſdition with 
thoſe of the Common. Law. For though the Loſs 
0 0 WO of 5 Realm, they had "Tarifai ion of 
5 12 17 69 if an Action be Noten 
olicy * Akan, though the Lols hap- 
pened at Sea, yet the Jury Hall a for the 
5 is. is not the direct Ground of t Action, but. the 
e Molloy, . B. 2. Cap. 7. F. 18. cites Joy 
K 8 e V. Merſpall,.. 6 Ci. 47. Dowgale's 
pow,” By making an "Office-Policy, according r to the 
FEES \thcſe Advantages. followed. 1, 1 78 
licy was Joſt, the Entry thereof with, the R iter of 
EA Office was ſufficient Evid dence, both at cken 
w. and in the ſame Court; but a priyate Palicy | 
oft. is like a Deed burnt, unleſs there be a Copy 
thereof, or ſome other very ſtrong Evidepce: ſo that 
then there will remain nothing but an equitable Relief 
in Chancery for the Satisfaction of the Par arty. 

2. The Commiſſioners may, in; Caſe of any f 
pute between the Aſſurers and Aſſured, examipe 
them upon Oath, and determine the Matter acc 
ding to Law and the Cuſtom of Merchants; but this 
cannot be done at Common Law, and Relief gan 


bad only in a Court of Equity, where the P hath 
. ſufficient Evidence at Law. "I 


Poe of ASSURANCE 153 


3 It was a Court of Equity as well as a Court of 
| Lay. "and. they could decree againlt 20 Aſſurers at 
the ſame Time 3 but at Law they _ be-ſued ſeve- 
Jarl be 7 10 * 1 
4. They od proceed out of {arch * well a8 4 
# = ; 12 they might finiſh a Cauſe in a Fortnight's 
Time or lels, | 
- 5. The Judgments mere given were generally up- 
on mature Deliberation, and by Perſons well ſkilled 
in marine Affairs; and if their Sentence was thought 
unreaſonable, the Lord Chancellor, or Lord Keeper, 
: may on Appeal examine and determine the ſame. _ 
6. The Legiſlature had ſuch Reſpect for the Judg- 
.ments given in this Court, that no Appeal lay from 
Aha. until the whole Money decreed was depoſited, 
and full Coſts paid to the Appellee: And though this 
Court could not compell the Defendant to put in 
Bail, yet the Sentence there being ſo expeditious was 
eſteemed very convenient to the Afſurers as; well * 
the Aſſured. Molly, B. 2. C. 7. 5. 19 
10. But as private Perſons were not Abd "Rl 
"theſe Acts from carrying on this Buſiueſs as before, 
and the Commiſſioners taking no Cognizance of any 
Policies not, made in their Office, and Recovery of 
Loſſes thereon being made eaßy at Common Law ; 
belides, there having been ſome Partiality practiſed 
by the Commiſſioners, and an Appeal being "allowed 
frotn their Determinations to the Court of Chanc 
| the uſineſs of this Court ſoon diminiſhed, and t 
granting, Commiſſions, 00 diſcontinued. Lan Mer- 
catoria rediviva, 26. n 
11. After this no gublie —4 hes, been made in 
England concerning Inſutances except ® one, to prohi- 
bit inſuring on Marriages, Births, Chfiſtenings, and 
Service; but all was tranſacted. by. pfivate Office- 
Keepers, till one was paſſed in the Year 1720, by 
| "EP his Majeſty was enabled to grant two Char- 
ters, for erecting two Corporations for inſuring Ships 
eee ang) lending NOR Bottomry, 
. 157 50 9 Aue, Cap. 6. 


which 


1 P 
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which are wow called the | 


Loyal Exchange 
and the Lotion Ifurumer; Whi Cor #tivns afe 
bare perpetud} Scteſfion, fubject to ption, or 


Power of Revocation, as hereafter mentioned. Ter 
eee, 20 . 3 — 


: 7 Co * * if? * 1 . 4 " | 1 G : 
< TIE: * Jt -£ 21 FT 44 It 7 4 . xy. 


0 
0 92 1 


hy 5 E C. II. Writ 1 
ws. er 1 Gone 1169 {il 4458 ichn * 14) 
af Ro Erebange france, and; London: Ah 
en Campanies far Shipping and F N | 
| 1b 434 S039 DOB SIRENS FD! 
- 15 IN te Tear ye hb ce Sa ie bf Ab. 
ranceg that of che Neya! Hxchusgr Aar ante 
headed by che Bord Oſioch und that of the London 
Affurance'by "the Lotd Chirayad, firſt had the Efti- 
dliſhment. 74 * NIC $750 
F +Thoſe who- \ptojedtel) Ae bud deen vith 100 
trwus to beſpedk ct Countenufer df the FIGURE of 
Commons, for which they had cuαẽE two erters to 
be x - and po tothe Members. But Theſe 


other z 1 unckerttanding that che 
Liſt was eonfiderably in Arrears (fog Whieh ko Pho: 
ſion had beet or could conveniently be 5 
Parliament, bbrauſe the Grund — 
23 inadvertently diſtniſſec) 175 offended 
Midiftry, 600,000 J. towards the Diſchs 
Debt, in caſe they might obtain the” Kitig's- Peony 
with the parliamentary Sanction for the k ment 
of their e Nn 
The Min ting ts Lo for Mears to y the 


15 


Git e N the Offef; aft 
Mr. Craygs i Bu before prepare pied: the ad- 
dg — of Comiſops, M Re 
1 May the i, eo the Houſe" the 1 ith 
Wet oer e 
lig Majeſty Ming Ewe Sefer Peiibone 


8 from great Numbets of the moſt eminent Mer- 
914 4 | wy * chants 
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_ <. chants'of the City of London, himbly praying, that 
£4 he would be -grdciodlly pleaſed" to grant them Let 
<« ters Patent for erecting Corporations to aſſure Ships 
% und Merchandize, and the ſaid Merchants —_ 
« offered to advance and pay a confiderable Sum 
1 Money for his Majeſty's Uſe, in caſe they may ob- 
tain Letters Patents accordingly + His Majeſty be- 
ing of Opinion, that erecting two ſuch Corpora. 
4 tions; excluſtve only of all other Corporations and 
Societies for aſſuring of Ships and Merchandizes, 
under proper Reſtrictions and Regulations, may be 
<« of great Advantage and Security to the Trade and 
«© Commerce of the Kingdom, is willing and defi- 
s rous to be ſtrengthened by the Advice and Aſſiſ- 

_ «« tance of this Houſe in Matters of this Nature and 
«©/Impottance. He therefore hopes for their ready 
«© Coneurrerice,' to ſeeure and confirm the Privileges 
< Ris Majeſty ſhalt grant to ſuch Corporations, and to 
enable him to diſcharge the Debts of his civil Go- 
„ vernment, without burdening his People with any 
ges Aid of Sp.: 

Purſuant to the Meſſage, a Bill was brought in to 
enable his Majeſty to grant Letters of Incorporation 
to the two Companies: So that by 6 Ges. 1. C. 19. 
his Maßjeſty was impowered to grant two Charters for 
Aſſurance of Ships and Merchandize, Sc. and to in- 
corporate the Adventurers in Conſideration of the be- 
fore mentioned Sum of Money by them to be advan- 
e nn et nn nn ries 

Sect. T. It ſhall be Tawful for his Majeſty, by two 
Chatters, to grant ſuch Perſons who ſhall be named 
therein, and admitted as Members into the faid Cor- 
porations, ſhall' be each a ſeparate Body, Politic and 
Corporate, for the Aſſurance of Ships and Merchan- 
dizes, at Sea, or going to Sea, or for lending Me 
upon Bottomry. And the ſaid Corporations ſhall have 
Power to chuſe their Governors, Directors, and other 
Officers; and the Governors and Directors ſhall con- 
tinue in their Office for three Years, and, in Caſe f 
Death or Removal, be ſupplied as Hall be preſcribed 

* 1 in 


7 
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in the Charters; and each of the ſaid Corporations 
ſhall be capable by Law ene — not ex. 
ceeding 1000 /, per annum. 5 

Sec. 4. Each of the two . all hab. 
liged to cauſe ſuch Stock of read Money to be provi- 
ded, as ſhall be ſufficient to anſwer all juſt Demands 
for Loſſes, and ſhall ſatisfy. all ſuch Demands 3 and, 
in Caſe of, Refuſal or Neglect, the Parties aſſured may 

bring Action of Debt, Cc. in any of his Majeſty” 
Courts of Record at Weftminfer, in which the Plain- 


_ iffs may declare, that the ſame Corporation is indebt. 


ed to them in the Monies demanded, and Days: not 
the ſame according to this Act. 

Sect, 6. 1 he Corporations, in general Courts, may 
raiſe ſuch capital Stocks, either by taking Subſcrip- 
tions of particular Perſons, or by Calls of Money 
from. their Members, or by ſuch other Ways as to 
doch General Courts ſhall. ſeem- expedient ; and all 
' Stþſcribers ſhall have, a Share in the capital Stock, 
and ſhall be admitted Members; but no Perſon ſhall 
be intitled to any greater Share in . Stock, than the 
Money which they ſhall have paid. 

Sect. 7. The Corporations mall have Dower, in 
a their General Court, to call in from their Members 
Any farther Sums as ſhall be adjudged neceſſary; and, 

In Caſe any Member ſnall refuſe to pay his Share at 
the Times appointed, by Notice in the Gezette, and 
upon the Royal. Exchange, the Corporation may not 

only ſtop the Dividend payable to ſuch Member, but 
alſo ſtop the Pransfers of the Shares of ſuch; Default- 
er, and, charge him with Intereſt at $ per cent. per 
Ann. and if che Principal and Intereſt ſhall be unpaid 
three Months, the Corporations, or their Courts of 
Directors, may authorize Perſons to ſell ſo much of 
the Stock of ſuch Defaulter, as will ſatisfy the ſame; 
and the Money ſo called in ſnall be deemed capital 
Stock. Nevertheleſs, the Corporations in a general 
Court may cauſe any Sums called in to be divided a- 
I a then Members, and the une n Ca- 


* abated. 
rue of - i 


5 
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Sect. 8. For enabling the Corporation to lend Mo- 
_ on Parliamentary Securities, they ſhall have 
Power to borrow Money upon Bonds under their com- 
mon Seal, at ſuch Intereſt, for any Time not leſs 
than ſix Months, as they ſhall think fit, ſo as the 
Principal ſhall not exceed the principal Monies then 
owing to them on ſuch parliamentary Securities, and 
ſuch: Bonds ſball not be anne with Stamp- 
Duties. 

Sect. g. The nen in the capital Stock ſhall-be 
transferable and deviſable; and their Bonds ſhall-be 
aſſignable and recoverable, as his Majeſty by the Char- 
ter ſhall preſcribe; and the capital Stock ſhall be ad- 
judged a perſonal; and not a real, Eſtate, and ſhall 90 

to the Executors, and not to the Heir. 4 | 

Sect. 10. The Stock ſhall be exempted from Tian 
and no Governor, Director, or other Officer of the 
Corporations, ſhall for that Cauſe be diſabled from 
being a Member of Parliament, nor. in reſpect of ſuch 
a Share be liable to be a Bankrupt; and no Stock in 
the Corporations - ſhall. be ſubject to foreign Attach- 
ment by the Cuſtom of London, or otherwiſe. + - ©, 
_ Set; 11. His Majeſty, by the faid Charters, may 
grant to each of the Corporations Power to make 
By-Liaws, and ſuch farther Powers relating to Aſſur · 
ance of Ships, c or lending Money * ee = 
25 to him ſhall ſeem meet. 

Sect. 12. All other Corporations, and all Partner- 
ſhips for aſſuring Ships or Merchandizes at Sea, or 
for lending Money upon Bottomry, ſhall be reſtrained 
from underwriting any Policies, or making any Con- 
tracts for Aſſurance of Ships or Merchandizes at Sea, 
or going to Sea, and from ending Money by way of 
Bottomry; and if any Corporation, or Perſons act - 
ing in ſuch Partnetſhip (other than one of the two 
Corporations to be eſtabliſhed) ſhall underwrite any 
ſuch Policy, or make ſuch Contract for Aſſurance of 
Ships, Sc. or agree to take any Premium for ſuch 
Policies, every ſuch Policy ſhall be void, and every 
_ ſo underuritten ſhall be forfeited, and may be 

69100 recoyered z 


| 
| 


lend Money by way 


elected — Sub-. Governor, deputy 
the Time he. ſhalt be Governor, 


the Uſe of his Majeſty; 
to de recovered as before mentioned. 
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recdvered; one Moięty to the Uſe of the Crown, the 


other to the Perſon who ſhall fue for the ſame in any 


Court of Record at Weſtminſter.” And if any Corpo- 
ration or Perſons acting in ſuch Partnerſhip, 8 
of contrary to this 
Act, the Securixy ſhall be void; and ſuch Agreement 
ſhall be adjudged an ufurious Contract: Nevertheleſs, 
any particular Perſon ſhall be at Liberty to underwrite 
Policies, or may lend Money by way of Bottomry, ſo as 
the ſame be not on the Atcount'or "Riſque of 4 Corpora- 


non, or of Perfons ating in 


Sect. 13. Hany Perſon — enpaion Sex 
of either of the Co s, or counterfeit or alter any 
Policy or Obligation under the common Seal, or ſhall 
offer to diſpoſe of, or pay away, any ſuch counterfeited 


or altered Policy, Fe. knowing the fame to be fuch, 


or ſhall demand the Money therein contained of either 
of the Corporations, knowing ſuch Policy, &c. to be 
counterfelted, Sc. with Intent to defraud the Corpo- 


ration, or any other Perſon, ſuch Offender being con- 


victed, du — guilty of we, without Benefit of 
Clergy * K 40.67 

"Sect 14. No \Pecion ſhall bb capable of being 
r, 
ions during 
of the other 
Corporation; and if any Governor, 65+. or Member 
of either of the ſaid ions, having any Share 
in the capital Stock of that Corporation, ſhall in his 
own Name, or in the Name of any other, purchaſe 


or Director of either ß the hid Cor 


— — — the 


Share ſo purchaſed ſhall be forfeited; one Moiety to 
the other to the r 


Sec. 13. chree Tears Notice to be printed 
in the Gazette, und affined upon the Royal Exchange, 
by Authority of Parliament, at any Time within 31 
Years, to be reckoned from the Dates of the t 
Charters,” and upon Payment by Parliament to the 
Corporations aac which the 
Nee Corpo- 
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an ect uf (fg ap without In- 
— Corppratiges:ſha ceaſe 3. and mow Vote of 
the Houſe gf e 6b 2 in 
Writing, to be inſerteq in hs Cana, ard affixed 
an the. Rr Bxchange, all be deemed ſuficient 
Otcice. 
Skecd. 16. I, after Expiration of 31 Years, 
his Majeſty ſhall judge the farcher Continuance of the 
ſaid Corporations to be hurtſul to the Publick, it ſhall 
be. lawful, by Letters Patents under the Great Seal, 
to make void the ſame Corporations; and the ſama 
all become yoid accordingly, ene any Inqui- 
lten, ſore idr. &c,- 2135 92 234 
Sec. 17, In Caſe the Corporatians ſhall — 
within 37 Years, or revoked by Letters Patents 
after 31 Years, the fame Corporations, ot wi Cor+ 
poration with like Powers, Sc. ſhall not be grantable 


8 

. . 26. Ic ſþall bedawful for the Seen Gene 
pany, and for the Saf Iodia Company, to lend on 
the Boer am of any Ship, and on the Goods on Board 
any Ship in the Service of the ſaid Companies reſpec- 
tively, to any Captains, or other Perſons employed in 
the Service of the Companies, any. Money by: way of 
Battomprys this Act notwithſtanding. - 

_ 294 If any Governor, or Member of either 
of the Carporatians, mall, on Accouat of the ſaid 
Corporations, lend to his Majeſty Money by way of 
Loan, or Anticipation of any Part of the Revenues, 
other than ſuch Funds o which a Credit of Loan 
ſhall be granted by Parliament, the ſaid Governor, 
Sc. or other Members conſenting to ſuch Loan, be- 
ing ne thereof, ſhall forfeit treble the Value af 
the Sums iq lent; one fifth Part to the Informer, to 
be recovered in any Caurt of Recon in et. 
by Action of Debt, c. and the Reſidue to be dif- 
wwe of to publick- 8 be direfied. by 
Guns © 3629 ow opoadird 
2. Stat. 5. Geo, 1. Cap. 27. Sect. 255 The Carpo- 
ration called the London Aſſurance, oY paid i * 


4 4 8 


having hin org 


| 
| 
| 


Damages and Coſts . 
Aclions of Debt 


made out, ——— 


1 C4 * \'D oy 1 ” ? _ 
4 „ 14 1 1 v3 1 0 * 
N 4 80 £1 wk £5 45 4 * 3 b od þÞ ” 
[ * 
«af 
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the Exchequer wry pom in Part of 300,000 J. and 

Pas $5,750 30 J. the fatther Part 
nth 


_ in —— 1 , called 
e Aſſurance, having done the like, 
— Ton Sums, amol in 'roFether to 
. 200,000 l. rar be reAſed. 
3. By Seat. S G Cap. 1j. Seck. 25. bee 
the Royal Exchang er und the Landon Mutance 
are ſubjected to pay double Damages beſides Coſts, 
the Plaintiff aſtral nſt them on T. bog 


„ De wy dn 
4. By State 11 Cee. 1. Capi 3o. Set. 43. on all 
againſt either of the 
called the Royal "Exchange Hſſtrance and the Londen 
-Aſſurance;-upon any Policies under the common Seil, 
for the aſſuring of any Ships or Merchandizes at Sea, 
or going to Sea, it ſhall be Jawfulfor'the ſaid Corpo- 
\ rations to plead generally, that they owe nothing to 
the Plaintiff; and in all — Covenant -againſt 
either of the ſaid any Policy un- 
der the common Seal; for — aſſuring any Ship or 


Merchandizes at Sea, or going to Sea, it ſhall be 


lawful for each of the Oorporations to plead gene- 
rally, that they have not broke the Covenant in ſuch 


Policy contained; and, if thereupon Iſſue be joined, 


it ſhall be lawful for the Jury to give ſuch Part only 
of the Sum demanded, if it be an Action of Debt, 
or ſo much in Damage, if it be an Action of Cove 
nant,” as it ſhalb appear upon the Evidence, that the 
Plaintiff ought'in Juſtice to have s 
Sect. 44. When any Veſſel or Merehandizes ſhall 
be — a Policy duly ſtamped ſhall be iſſued or 
at: fartheſt; and the In- 
ſurer neglecting to make out ſuch Policy, ſhall for- 


feit 100 l. tobe recovered and divided ag other Pe- 


nalties may be, by the Laws relating to the Stamp- 
Duties; and all Promiſſory Notes for Aſſurances of 
Ships or Merchandizes at Ses, or going to — 
declaredivid.> > Sobre 440 v0. 


SECT. 


Wh Fro e Aa 6 


Yi or ON * CT. 8 
e 2. Concerning Wager-Poliies 8 


IN Act 1 by 
; longing to Great Britain, and on Merchan- 
dives or Effects laden thereon. 
The Preamble to which obſerves, that the making 
Aſſurances Intereſt or no Intereft, or without further 
Proof of Intereſt than the Policy, - hath. been pro · 
ductive of. many 
Numbers of Ships, with their Cargoes, have either 
been fraudulently loſt and deſtroyed, or taken by the 
Enemy in time 11 War; * fuch Sn have 
encour the Exportation col, and the carry- 
ing —— other prohibited and clandeſtine Trades, 
which, by Means of ſuch Aſſurances, have been con- 
cealed, and the Parties concerned ſecured from Loſs, 
as well to the Diminution of the publick Revenue, as 
to the great Detriment of fair Traders: and, by intro- 
ducing, a miſchievous kind of Gaming or W agering 
under the Pretence of affuring the Riſque on Shippi 
and fair Trade, the Inſtitution and laudable Dee cd 
making Aſſurances hath. been perverted ; and that 
which was intended for the Encouragement of Trade 
and Navigation has, in many Inſtances, become hurt- 
ful of, and. deſtructive to, the ſame: For Remed 
ines it is enacted, That, from and after the firſt 
re the 1746, no Afurance or Aſſurances 
ſhall be made, by any Perſon or Perſons, Bodies Cor- 
porate or Politick, on any Ship or Ships belonging 
to his Majeſty or any of his Subjects, or on any 
Goods, Merchandizes or Effects, laden WF. to oo 
laden, on Board of any ſuch Ship or Shi 
or no Intereſt; or without further 1 Hebei he Intereſt 
than the Policy, or by way of Gaming or Wagerin 
or without Benefit 8 c Arey wk 


pernicious Practices, whereby great 


TT 
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at every 7 fuch Aﬀurance ſhall be null an void to 
all Intents and Purpoſes. 


Aſſurances on privat | War, gttec out b 
any of his Maje 9 übe e 0 to gs bun 
his Majeſty's b way; be made 1 Oh 2 for. the 

Ne thereof, Intereſt or no Intereſt, 3 Aver- 
ER: ge bf. 505 tg, yo furer, 

ts. Ox 

I 75 þ 55 in ft 0 Sk 
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to make Re- allurance, un. 
(ts the e Al Nt) wh Bl 0 | 11 ipt 
a es iter fo 1 A let, i 
Econ, 8 (e or 1 PIER 


ke 5 1 5 Hall e + — x Y 
8. 5 he 175 at Day of Aug, all apd' 


oney to be lent og Wat os 
Joon '® Abe or Ships belo 55 
Pg &, bavd 19 ee 4 
Fs only oh. the 7 gr on the | 
1 85 Or to be en, on | 
125 exprelled in the. e Coch. 


1 an be neht o 50 hall 

be 0 11 5 Len 14 1 0 gents 9 ſighs, ho 

Mes 78 4. 9 0 85 io hake 1 a 
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c or tia, as afote ECO 
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ſich Flip, ulive of the Money fo 
= and in; oe i. Hall appear that the Va- 
Share in e Ship, or in the Merch andizes 


; doth. US amount 825 the 


A Els | Ingen be 


ieh Borrom ; thall be 1 to e 
} e 0 the. Mop . berrowed, as he 


out on the Ship or Merchandizes laden 85 
| wi 
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with lawful Intereſt for the ſame, together with Aſ- 
ſurance, and all other Charges thereon, to the Pro- 
portion the Money laid abt. ſhall bear to the whole 
Money lent, notwithſtanding ne Ship and Merchan; 
dize be e6tally loſt. q 
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| . at 
| rept — — — 
— ſaid it would be unreaſonable to e- 
eee fc 4 Lols, as 
Pay preſumed to be drownedʒ and all 
— Ptoof che Nature ef 
— — has given; be 
therefore. left it to the Jury, who found . 
cordiag to che Flaintiff 2 Declaration. 
1a. Gn v Brun e — | 
te If a Ship be mſured vm de Port of Dun 
Cadiz, and; beſone the Ship breaks Ground, tue 
firt and is bunt; the Aſſutets in ſuch Caſe ſhall not 
anſwer, ſot che Adventum begun not dil the 
was gone from the Fort of London: But if the 
den deen et n 3 Londony there 
KN yn: "ow As os _—_ eck out 
I ſoch an Aflurance had lene tics Done 
Cadiz, and the Ship had broke Ground, and afterwurda 
been driven hy Stam tothe ? Port of Londoa, and 
tharo had taken five; the Inſurers! mult have anſwered; 
for the very breaking of Ground From: he Ben's 
+ N * n Nu Sur + 8 
Pert of Londen extends from. the North Perdlape in 
| Ife t laut, over in a to the N in Eh, 
E Ra Sn ry _Y 10 


On 


5 a. A AA CES. 


bo ary hand, if a Man nt Cadiz \inflres: 
8 * — — — 


| and. mn gi 9 — 
ien, Count, — Fen maretial ; for the 
Ak that is bronght is giounded ion the Promiſe, 
which Kay: And:hatacaliywandde: it was ad. 
po Een 


qe eo nave WET and im dg 
Ana beeught fur tha do U. the: PHintiff Had Jodg- 
ment, onbtsuchſt anding the- Robbery or- Hof was on 
ale main Sea, and the S ubſcription. ant of che. Nato 
 MeboxiBninCap, 71 $19 fires HOG ey hin Nun. 
nit. g4 Heu. 8. Lil. 10740 dro $o4i gn Bive. 
bit Bas A Mergbantliofores — 9 LBonmto 
I allae, and: chere to de ended he -Pactor: after 
ö ——— aboard 
1 wit haut cyep{unlad _—_—_ {Nev — 
Per gee Gods for the 
| Fenice. . Ship 
akewlitcic The Aſſured and. BUyer ate abſolutely 
them Remedy ſor the Proprtty of the Goods: be. 
1 changed. and: Height being contracted d: 
aue, the ſame was, as much s if the Goods had been 
0 4% 4% K. overs e 201409)! Nog 17 
„ Anq ſo it is if che Factor, aftor her Arrival, had 
antraſted for. Freight to another Part and: the 

had happened to take fire; the Aſſurers are hereb 
Khſalutely diſcharged-Hari cuer. UI B. 20 C. 7. 
4 3% Lites Lacin, Ju. . C. i e e 
bas A Ship:be inſured from. Londe 0 '> 1125.1 
prize by the Enemy. In ber Vopage de Bar bens ad 


| Nn H 1 nd d ö \ 
| , By the Lav 1 Antayerp, there is a 8 Time al alloned after; O 

's Arrivat at ber Port, hom long the Advehtare is to be bs 
nſurers, which. nn SITY —_ e 
. *$} ©! «IVE? > aA 42.5 l 241 
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be caſt away: aud tho? there be private Inſtructiam for 
her Port, yet; the A fared nut nt don by the: Los 
by Reaſon bf wa, Unrerainty) 9280 in caſe a Mank 
be left in abe Policy» for the Value of che Ship ot 
Lading, it 4 Loa bappens,3und/there be not Words 
co upply this Deſect, che AfHred may endanger! the 
\Policy;:..AMolleyy B a. CI. 4. in Caſe of Mon. 
Gamddh Goverporof Calf, 5885. 
ene, Where Goode are radse med from. a + Piratez 
3 muſt; be. paid by all, becauſe the Re- 

mpaion is made for tiie Safety uf all; but if che Pi 
tate bo once Maſter of the, Whple, and yet tate only 
lone particular: So, Whether from the Ship, er 
Merchant, f aud not ds 4 Satisfaction for ſparing the 
reſts in chisCaſe; becauſe the-Remainder is not af- 

thereby; bur freely: { Contribution is 0 
2825 for. the Goods taken to charge any Aﬀuitr 
ns ip Bp Pet eres! But Contribution 
poiled by Wet, or other Acrident 

4 — ligheen a Ship for ber eafler 
15 ante Harbour or Channel, two Parts ef the 
3 fall upon che Good f and the | third, upon the 
unleſs. 2 5 Ship be more valuable than che Lad: 


her Inability. to ehtet, but ſome bad 

geeding» bande Ship; kei, or chat it be provided 
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Ig lf prohibited Goods are — . — n 


Merchant inſures üpog the general Polen, ed ry als 


ways contains theſe Words: Of rhy-8295; Men of Wat, 
Hire, Enemies, Pirates,, Rovers, Thieves, * Tetleſonsz 
2 of Mar an Caunteruwart, Arreſts, Refifnint, 
dee ee Kings and A e all euber 
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diy 10 oh of: 1 o-_ tis < contra: Thoug u 

ma t's. beſides, * 
ng . Peril che the 8525 ed the Maſter could 
J e 12 of neceility. he muſt Eller to one 


gelt before andther. 

As to the Rao, it is no geſtion But ot" 5 | 
Aſſurers Mall anſwer but W her they ſhall Derne 
in the firſt Men for Contribution may be ſome } Doubt. 

Ic has been conceived” by ſome "that they ought 
not; fot they delivered their Salt to the Maſter 2. 
guam in credilum, ard was not tu expect the Redelivery? 
of the ſame ſpecific Salt; beſſdes the Maſter muſt of 
Neceſſity deliver to one Man before another: 
But by others it has been conceived they ought to, 
contribute mY ratione ; for as of Goods, ſome muſt” 
receflarily be ſtowed in the Hold (and ſuch Gο 
ſeldom eſcape the Peril of the Sea) fo the reſt muſt 
of Neceſſity. contribute to that Misfortune; and there- 
fore make no Diſtinction © Molloy, B. 2. C. 7.4. 13. 
Laftiow and Towilinſon's Cale: Hoburi Fol. 88. 

20. The Defendant inſured Goods to London, and! 
until the ſame ſhould be ſafely landed tere: The Ship 
arrived in the Port of London, ' and the Owner of the 
Goods ſent his Lighter, and'received the Goods out © | 
of the Ship: But before they reached Land an Keel: 
dent haf Pee whereby the Goods were damaged; 
for which this Action was brought againſt the Inſurer; 
For the Defendant it was: inſiſted upon; that the Ac- 
cident happening after the Owner had talen the Goods 
into his Poſſeſſion, it was a Loſs after ehe Inſurance 
was ended. To which it was anſwered that if this 
had been an Action againſt tbe Maſter of Owners of 
the Ship, chat would have been a good Anſwer ; ſot 
they were certainly difcharged; but in this Action! it 
could be no Aube fot dutiog all the Voyage it 
might as well be ſaid the Goods were in the Foſſeſnlon 
of the Aſſured, who *tbok the Ship to freight, and 
whoſe Servatt the Malter was, to this: Pürpoſe as 
much as the Lighter Man; And' theſe Words are 
pat dato Policies, to pur againſt all'Sorts of Loſs, 


194: n | 
till aher&'is-an actual Landing: becauſe in the Caſe of 


Ships of grest Burthen, that are forced to dye off, 


de whotderihe 


5 \ , Wha he had yodertaken, and his Riſque ought not 


there may be; Carriage for many Miles in Boats or 
Lighters, and it was in the Cour > of Trade for the 

Owner of the Goods to ſend his Lighter. But the 
Chief: Juſtice held the Inſurer was diſcharged. He 
ſaid it would have been otherwiſe, had the Goods been 
ſeat. by the Ship's Boat, which is conſidered as Part 
of che Sbip and Voyage. And the Jury (which was 
of Merchants) exprefling, they thought it turned up- 
on that DiſtiaHion, | brought. in a Verdict as to this 

Point n Plaintiff. Strange, 1236. 18 Geo. 2, 

Sparrow v. Coruthers. 

21: The Ship. Succeſs was inſured at and Wer 
Ir to he Port of London, and till there moored 24 
Hours in good Safety. She arrived the $th of 70 

at Freſi M hatf, and moored, hut was the ſame Day 
© ſerved with an Order to go back to the H pe 8 

form a ſourteen Days Quarantine. The 

this deſerted her, and on the 12th; the Cpt ap- 
Pied to be axevied going back, which Petition was 
adjournedjto the 28th, when the Regency ordered her 
back; and on the zoth the went back, performed 
the Quarantine, and 2 ſent up for Orders to » 
the Goods. Bur before ſhe returned the Ship w 

burnt on the e gd of Auris. And now the Vedi 
e Inſurer was liable. 

For the Defendant! it was inſiſted, that the Ship 

arriving and being moored on the 8th of Fuly, and 

remaining ſo till be zoth, here was a Performance of 


8 WE. to be extended to ſo long a Time as the 8th, of, 7 uy 
BE and the burning, the 23d of 9/14/1108 


- But it was ruled that tough the Ship was ſo long at 
| 2 Mooriags, yet ſhe could not be ſaid to be there is 
good Safen, which muſt mean the Opportunity of un- 
Teadingand diſcbarging; whereas here ſhe was arreſted 

2555 the 24 Hours, and the Hands having deſerted, 
| the Regency taken Timeto-conlider the Petition, 
| ten aa Default in the * en Aan 
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| roved that till the fourteen Days were 
oy 2. 805 de no Application to air the 
Wen the Jury found for the Phintiff, ron 
1243. Geo, 2. Wafples v. Eames. 
5 e Plaintiff in ured Intereſt or no Ioeret on 
any v Ship he ſhould come in from Yixginis to 
begtoring the Adventure on his embarking on | 
ſuch Ship z the MOne to be paid, thou h his Perſon 
ſhould eſcape, or the Ship be retaken. He embatked 
on board the Speedwell, but ſhe ſpringing a Leak at 
Sea, he went on board the Friend/hnp, and arrived 
fafe at London : But the Speedrvel] was taken after be 
left her. And now in an Action againſt the Unders 
writer he was held liable; for the Inſurance is on, 
Ship the Plaintiff ſet out in; and had that got 
Home, and the other. been loſt, the Plaintiff could not 
have recovered upon the Foot of having removed his 
Perfon into that Ship in the Middle ot the TI 
Strange, 1248. 19 Geo. 2. Dick v. Barrel. 
23. Upon the ciao of a Wriz of En 
before the Chief Juſtice, it appeared that the . 55 
dant was an Inſurer to 200 l. upon Corn, the Mrs 
of which was 217 U that the 8 was ſo | 
the Voyage, that it ſold only for 677. and the 9250 
came ta 80 J. And upon this the Queſtion Was, 
whether as the Freight, which the Plaintiff was obliged 
to pay, exceeded the Salvage ; this was net to * 
conſidered as a total Loſs. a 


And for the Plaintiff it was inſiſted, chat be ou 5 | 
rn | 


not to be in a worſe Condition, than if his Co 
one to the Bottom of the Tp. For then he, 
ave had no Freight to pay, and now that Voy 
has been pelfe M, Ws. he Freig be LOS. 
ue, he has a Right to apply thi Salvage, to di 
It was proved to be the Uſage, where 5 
eds the Freight, to deduct. FREIE 


of this Salvage, and abs up Th, 150 nen 


ference. ** 
Wh Nos Defendant it Was in ited, that as his I 
ſuratice was upon the TON" and the whole did 105 
periſh, 
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4 Feviſh, he. ought, in making up the Loſs. to dedu& 
. e Salvage * But no Inſtance could be ſhewn on either 


a an Adjuſtmenr,, where the IO exceeded 


ö T C le ulliee of Or ien that within the 
W he G Freight when the Salvage 
exceeds'it, the Pee was in this Caſe (wherein it 
| fell ſhort) inti tled to have it conſidered as à total Loſs. 
And the Jury found "for. the Plaintiff accordingly, 
7 8 ge, 14170 10 75 2. Boyfield v. Brown. 
Aintiff tured: on$hip and Freight at 
1 1 Farngica to Brite. & Cargo was ready to 
vt vn board; but the Ship being careening, in order 
© the 'Vo age, 'a ſudden Tempeſt aroſe, and ſhe and 
15 others were loſt, The Rigging and Parts of 
her were recovered and fold ; and the Defendant paid 
into Cdurt as much as upon an Average he was liable 
to for the Loſs of the Shi ip: But the Plaintiff inſiſted 
to be allowed 600 J. for the Freight the Ship would 
have: earned in the 9055 if the Accident had not 
happened. But as the Goods were not actually on 
board, ſo as to make the Plaintiff's Right to Freight 
commence,” the Chief Juſtice held he could not 
be allowed it. 19 Geo. 2. Strange, 1251. Ti onge v. 
| Watts. n 
. "Where a Policy of Iatutance' is againſt Refraint 
of Princes, that extends not where the Inſured navi- 
gate againſt the Laws of Countries, or where there 
ſhall be a Seizure for 75 paying the Cuſtom or the 
ke. 2 Venn. 1 76. Per Hutchins, Lord Commiſ- 
ners. gd 
26. On a Poliey of Inſurance on Goods by Agree- 
ment valued at 6001. arid the Aſſured 5 to be 
bie io "prove; any Intereſt; the Lord Chancellor 
ordered the Defendant to diſcover what Goods he put 
on board}; for although the Defendant offered to' re- 
- notince all Tntereſt to the Inſurers ; yet his. Lordſhip 
referred it to à Maſter to examine the Value of the 
Goods ſaved, and to deduct it out of the Value, or 
_ of 600 1. N at which the Goods were valued by 
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the e 2 Vern. 7¹⁶ Mach, x71, Te Popre 
and Farr... 
e had inſured for B. and piaintifr bis 9 85 
on the Ship Z. with the Cargo, and the 1 in 
Company's Book of. the Contraft was in ſhort 17 
called a Label, which was thus : 7 and from Fort 
« F.. George to London, loſt or not oft,” _ 9 
Policy was ſoon after made out and taken 15 
Towing Words: A $þ hat the PE Yag to.C 

„ mence from, t ti 
Gorge to ae * i bends; 
the Ship. was loſt in Ber 1 1 
been ſent from Fort Sr. Cite to. 9 1 8 ['t 

brou; 1 to have t "Iyfurance: Money, i 
500 as 4 Loſs, c. and founded Hens 
"The, Policy was not 1770 agrecable to a 
to tubich the Riſque Fs % commence from, 175 wh s, e 
"ing firſt 10 Fort St. . and the ing 40 a 
refit bein 5 4 Thing of Negelſi y for per, 4 5 be N 


00g 0 Deviation, and the Lojs being during hat 


was within the Intent of the Contract for | the 177 75 5 
the 


Lord Chahcellor Hard 9 faid this was. not pr 
to determine here. Th Queſtion. is as to 
Agreement: Seon AS 15. the Wed J and doubred 
as to the re The W is hot” a 
Na * as to "the. materia Points, and the 

olicy be overged by that, _if net "varicd. 
The RW, in l W ge qum of Label (at i-Fer. 
St. George) include the Stay of the Ship there; aß 
the Policy. follows the Words, bur. -adds thus, 5 
The Beginning of the Adventure 10 þ from. the & 
 departi ing from Fort St. George for Tas which 
excludes the Riſque whilft the Ship ſtayed 7 15 
this ſeems an ThcmbRenth c Policy, firſt 91 
ſcribe the Voyage of "an from, bh and. then | 
clude the Riſque” at, & c. This ſees he 1 
writin the 2 2 and 3s to to be feckibe a8 in "he 
Caſe 9 "Article or a Settlement. And decreed the 
Words to be added in che Policy, fer "the Adv 

ture 7% Commence at en Fort St. George. * 
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+. Tit. Bottomty Bonds. A. 10. December 6, 6, 1739, 
om 120 London Aſaruuce, Mw 
28. One A Stread having an hegt in ſome 
ulon, for the Remainder. of a Term of 
which about five Years was to coe, ale the ſame 
Hol Sr BV 4 N of Inſurance entered into by the 
Da Han ompany. for Inſurances of . Houſes 
1 ire ; . which Inſurance was made for a Term of 
ins Tears, oa. a. Premium paid accardivgly. I; 


pened that 3 after 0 Ee End of the five Years, and 
were 
* fog oe 1 which Mer 75 e the 


Th GP was aro bythe Plant 
made Een ag A 0 Ax 4 reaſon Rk a Pre 


BE to ave 1 5 Ah a 


It was, urge 92 this Infurance EY bei 


| | amicable Sorte who inſure each other with a 
int Stock, 2nd the the Plants being as N 7 of 
4ary Stroad, Members of the Society, was the Rea- 
9 7 or ſeeking: Relief by Bill in auity.. and not 

Remedy at 11 in regard that no Action 


a 85 for chat the Pins ae in the 


ages,” and ri; why loch 5 — whey the In- 


FA n End. It was alfo inſiſted, to be an 
. 21 15 f the Society , that go Perſon, ſhould be 


; ee ta inſure for a leſs Term than ſeven Years, 


Thar n to we Fo Inſurance, an 
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der of the Company that whe! 
zs all Inſurantes by the Rules of the Company, were 
to ceaſe with tile Huereſt of the Aſſured, yet that the 
Inſurers might aſſign their Policies: This Order was 
inſiſted upon as Evidence, to ſhew, chat by the Rules 
of the Company, they are anſwerable for no Loſs or 
Damage happening by Fre to the Houſes infured, 
after the Intereſt of the A ſſurell is dete? mine. 
la this Company, as in all other Inſuranee Com- 
panies, there is a Rule that the Policy ſhould be of 
no effect, if aſſigned, unleſs brought to- be allowed 
by the Company within ſuch a' Time; but it was ad- 
mitted, that the Plaintiffs had tendered the Aſſign- 
ment to the Company, within the Time qt ſuch 
Allowanee, but they had refuſed it. 
- In regard to the Order made, that all Aſſurancæs 


were to ceaſe with the Intereſt of the Aſſuted, Lord 


Chancellor Hurulwicle ſaid; the Aſſured were to be 
conſidered in a double Capatity, as Members of the 
Company, and as Perſons contracting v them; 
and that if the Caſe depended upon this Order, he 


ſhould not think the Company, in their general Capa- 


city, could vary or alter any Contract made by them 


ro their individual Membets: But that he was of 


Opinion, from the Nature ef all Inſurances, that the 
Aſſuranee muſt ceaſe with the Iatereſt of the Aſſuted, 


how can the Inſurers enter upon the Promiſſes toi re- 
build or repair when the Eſtate of the Aſſured is 
determined? An Inſurance implies an Interiſt in the 
Thing inſured: If it were otherwiſe many ill-Conſe- 
_ org er e 
Strangers, and, in of getting che Money in- 
Tured, ſer their Houſes on „ 
And though, in Caſes of Commerce, Policies of 
Inſurance ate allowed to be made, Intereſt or no Inte- 
reſt, yet it was long before chis could prevail, and 
was allowed only in feſpect that Goods might be in- 
ſured in a Commerce which is prohibited in a foreign 
21 | alla 4 Country, 


. 


ny was made, reciting, that where- 


for it is only to ſave from Damage in the Thing in- 
ſured 3 and here it is to inſure Dainages from Fire, 


— 


r w 
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Country, and to prevent (in regard tothe Adyant 
of che Trade to chis Kingdom) * — forks 

Nature of the Goods, and thereby lay ing Open the 
Owner in ſuch foreign Country to: the Penalty for 
Trading in ſuch Goods. That alchough-ſugh Polices 
are now allowed, yet he rememberac them much 
| ned and called Fan blen, but 8 
holds in the Caſes of Inſurances of Houſes from Fire; 
And in which Inſurances all ſuppoſe an Intergſt inthe 
| Afﬀaured;. | 1 158 ＋ 17 19117 Ms nent + co 7 
In the Caſe af Buch and,Dalzely: Mich was bafors 
; the Houſe of Lords, in March 172 g, ohe ireland be- 
5 ing intitled to the Remainder of a long Term of Years 
Adina Houle: at Craveſend, cauſed, che ſante to be in- 
ſured. from Fire in the dr Fire- Qfice, and the Inſur- 
ance was to him, hig Heirs,  Executors, Adminiſtra- 
tors and e erer —_ 4 fs Sages Exe- 
cutor agreed wi the Appellant to aſſign to 
kim thus Houſe, together wirb the Benefft of the Po- 
licy for the Inſurance of the Houſe. Ahe Leaſ- of 
the Houſe was accordingly, afligoed; hut, there beuy 
no Aſſignment of the Policy: pfrpared, that was on!) 
daliyeed up, and, ip Fact, not afligned;; but Ireland 
promiſed to execute an AUgoment: f ir 40 the 2 
Pellant at any Time aſter. - WW. un e ged. 
But before the Poliey ben 8 the Houſe. — 
1 burnt don, and a Bill was brought in this Court by 
| the Appellant 40 compel the Company to pay the | 
Mdney-infured by the Policy, and thei Bill was. diſ- 
miſſed by Lord Chancellor King; and bis Order af. 
| by the Lords. Lord Chancellor ſaid, that he 
was Cconcil in the Cauſe, and that the Reaſons upon 
beg Lord Chancellor King diſmiſſed the Bill ap- 
pear in the Reaſons mentioned in the Reſpondent's 
Caſe. That theſe e not Inſurances of the 
Things themſelves mentioned to be inſured, ſor no 
Jody can warrant againſt. Accidents; Nor do ſuch 
Inſurance attach on the Thing, or in any Manner g 
ith it, as, incident theteto, by any\Conveyance or 
Ag wer of the CY: A But: * Inſurances 
f en * iy arg - 


mw -- 


\ 


-” 


Nt luc Loſk/ 55d Bam gr. as bey All ai 
and the Patty inſuring muſt have a Property at the 
'Timg of the Bos, or he can ſuſtain no Hats; and 
conſequently be intitled to no Satisfaction. Lo 
Chancellor obſerved, that this Caſe was rather ſtronger 
chan the pte ſent, but diſmiſſed the Bib only without 
Coſts. Dia g and Cum. 4 Ia Chan: of 6 Geo, 
Sadalers Comp. v.: Badeuc l. Verl wntfoÞ ett: 
29. A Bill in Chancery was brought. fon Relief 
againſt a Verdict and Judgment given im the Court 
of Common Pleas upon a Policy of Inſuranee . ah . t q 
have ſan Injunction to ſtay Execution upon the Jud 
ment. The1Qaſe appeated to be that? the Ship int 
ſured was, taken by a Spaniſo Privateer p1and'thad af- 
ter jt had been carried 1nfrd bd/tium Profidia,rit:was 
retakeniby an Engliſo Privater. It -wasarguedifor 
the now Plaintiff, who was the Defendant at Law, 
that although by the Law of Nations che ifirſt Caps 
ture of the Ship, and its being infa buſlium pr. idin 
had abſoſutely diveſted the Right of: the otiginal Pro- 
| 3 that now by the Statute macle in the 
Lear: 1740, it id other wiſe being therebyi provided, 
that if the Sbips of our Hag Merchants ſhould be 
taken by an Enemy, and afterwards retaken by!arly - 
of his Majeſty's Subjects, that the Right of the ori- 
ginal Proprietors in ſuch Ships ſhould be reſerved 
on their paying one Moiety;of the Value of ſuch Ships 
to the Recaptors for Reſalvagei Upon this t wasar- 
gued, chat che Ver dict and Judgment ure unjuſt, in 
regard that the hole laſurane: Money 438 given in 
Damages when it appears that che Plaifitiff at- Law, 
upon Fayment of one Half of the Value of the Ship, 
might recover it back, and therefore that one Half of 
dhe Inſurange · Money ought; only to have been given 
in Damage: upon which the Injunction prayed! by the 
Bill was moved for. 
— On the other Side, it was inſiſted that this Wẽwas 4 
right; Verdict, and that the Inſured! were not ta be 
put to the Delay, Expence, and Trouble of aſcer- 
212 1 . taining 
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the _—_— of the Ship, in order to recover 
2 back, apo 


yment of one Moiety of the Value 
* That for Recovery thereof, the In- 
1 ſtand in the Place of the Inſured, and 
male Uſe of their Names; which had been offered. 
That they did not pretend to o ppoſe ſo much of che 
Bill as ſought this, but inſiſted that chis eculd be no 
round for ng the inſunction prayed. That 
this Point had been debated beſote Lord Chief Juſ. 
tice , upon Trial of the Iſſue at M/½ Prius, 
rh had declared his Opinion, that this Right of 
— 2 wheegde de the Infred from their 
ace, till the Salvage ſhould 
be foreleg Ph Fhat — Defendants, the In „ would 
be entitled to ſtand in the Place of che Inſured, by 
make what Advantage they could of the Salvage. | 
Lord #ordwithe, Chanceilor, of the ſame 
Opinion, refuſed to grant the Injunctted and — 
that the Damage, in recovering the Salvage, is a; 
_—_—— the Inſurance as the Ship itſeff. Di. 
Sr... and Cm. 148.” Migb. 18 Ges, 7, 419: enn 
 Hartly: Mett 911125204 % * worn. 3813 NV, 
e Durly 
ey; "etreft or mo ed, at and from Jamaica to 
ln ter Paſſage? ſho was taken” by 's Spanjþ 
Privateer and carried into Mare, a Port in Span, 
kept eig Days and*hen cut out by an Eg Ship, 
And the Pianuf inſiſting, that this, though on 
Goods, vs to be conſidered as a Wager on the Bot 
— of the Ship, brought his- Action as upen a total 
Los." Tbe Defendant inſiſted that by the Statotes 
1 2. Ol. and 1 Geb.. C. 34 this Ship is to 
be ceſtorediro:the/Owners, paying Salvage; and con- 
2 uently chis is only an average Loſs, and xhe Plain- 
-can” only recover upon a total one. But the 
| Chief! Jude held, that this Caſe the Plaintiff ought 
to recover; for. his is a Wager upon à total Loſs in 
the Voyage: and here has happened one; for the be- 
_ og carried into Port and detained eight Days makes 
dne. And where the Policy is In INI 
„n * 
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the Proviſions of the Acts in the Caſe of valued No- 


1 


Ba 


the Government and turned into a;Fire-Ship + The 


v3 


0 ” 


Queſtion was, whether the Inſurers) were liable? Holt, 
Chief Juſtice, thought it was within the Word Deren 
ſion, but the Cauſe was referred. 2 Halte 444. Hill. 
1 Ann. B. R. ier of 3% HN 2 2 * * | 
33. In Caſe on a Poſicy of; Inſurance, upon unn 
aſſumpſit pleaded, the Caſe was, Mr, Criſp being at the 
Weſt Indies, ſent. a Letter to Hates to inſure Goods 
on the Mary-Gelley, of $e. Chriftophers, Captain. A. 
Hill Commander, at Landon: Bates carried the Letter 
to Stubbs, who writ Policies, and he by Miſtake made 
the Aſſurance. on the Mary, Captain Haſlewood Com- 
mander, Sc. This Policy chus made was ſubſcribed 
by the Defendant : The Mary-Galley was loſt; and 
then Siubbs applied to the Inſurers to conſent to alter 
1 No Maths | the 
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the Polity, to which the they agreed, and the Miſtake 
"was mended. It Was ober at che Trial, that the 
| was à ſtouter Ship" than the Mary. Gall , ang 
har" che Inſurets ought” to have an Increaſe of Pre. 
IN Altefation': But it was "held by Hal, 
ef Juftice, chat che Action well lay, and chat the 
Hank might” be "ſer right, arid that Stubbs was 2 
Bood Witnels; and he cited this Caſe which hap. 
ed When Penberton was Chief Juſtice,  An'Taſy. 
Fance was made f 0 . te the Downs, and 
tlie Downs to l born; but there was a Fe 
8 e leis * thar the Policy ſhould 
Rv till the came to ſuch a Place; 
ie is held the paròl Ag cement heul not avoid the 
 Wikting, 2. Selk 444. 255 3; 1703, Bates v. rl 
Bam e al. at Ct | 
i The Stow % Willy Pfr; Mater, was 
taken up dy dhe Government of Carolina 28 à Flag 
ol Truck, to go to che Havanna, with Pretence i 
fing frotf thenee ſome 'Palatines, lately taken and 
Katriec in there on board an Egle Ship, the Todi, 
Captain Abercromey, and: by My Oceafion ſeveral Ca- 
wolln Merchants loaded Goods aboard her to a very 
.confidetable Value, and directed their Friend, Mr. 
Janne Crokatt"of London, to get 10000 J. infured on 
them, and at the ſame Time to inform the Under. 
wtters of every" Circumſtance” of the Voyage, vis. 
- that the Cargo conſiſted of eighty or ninety Negroes, 
and the reſt Manufactures of Great Britain and | Ger 
mam, all which was to be regular] cleared out for 
Providence,” where the Veſſel was to have liberty to 
call, in her Voyage down, for à Pilot; the Aﬀfired 
. os one Maſter gr the 
+ Language in the Character of Ca 
r the Pg by rhe aforeſaid Government, 12 
on appear às Pilot, though the latter was 
to nig all Bills of Loading; "arid t ſame Inſurance 
WAS rdered from the Havanna®to Carolina, as was 
made te the Hub Mr. Crokat# got che 10000. 


inden at four private Offices,* at and from South — 
 rolin 


r r Area ˙ A ß. Guß. ˙ wõl-/ ie Loan oa. 
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| rolna-to the Havanna, and at and from thence back 


to South Carolina, with liberty to touch at Pryvidenre, 
outward and homeward bound, upon any kind of 
Goods, laden or to be laden aboard the Ship called 
the Tryal. (a. Flag of Truce Ship) William Jefferys 
Maſter, beginning the Adventure from, and imme- | 


diately following the loading thereof aboard the-ſaid 


Ship at South Carolina, and fo to continue until the 
ſaid Ship, with the Goods whatſoeyer, ſhall be ar- 
rived at the Havanna, and ſo ſhall farther continue till 
arrived back at Saut Carolina, and the ſame there 
fafely landed; and it ſhall be lawful for the ſaid Ship 
in this Voyage to ſtop and ſtay at any Ports or Places 


vhatſoever, more eſpecially at Providence, . 


At the Foot of, ſome of the Policies are theſe 
Words, viz. Warranted a Flag of Truce for the Voyage; 


and in the others (after deſcribing the Voyage) the 


Ship- being a Flag of Truce for the Voyage. - 5, 
The Tryel ſailed from South Carolina to the Iland 
of Providence (after the Captain had received his Cre- 
dentials from the Governor, as Commander of a 
Flag of Truce Ship) where ſhe arrived, and diſpoſed 
of Part of her Cargo, and then ſailed directly to- 
wards the Havanna; and being arrived near the En- 
trance of the Harbour was ſeized by a Span Ship of 
War, and carried into ſaid Place, where her Loading 
was condemned and ſold, and the Ship, Officers and 
Sailors detained near five Months; at the Expiration 


of which Time, the Governor of the Havanna per- 


mitted them to return, with ſome. Zng/iſh, who had 
been made Priſoners, but without the Palatines they 
went to re: claim, and the Governor gave the in 
a Protection to ſcreen him in his Return from being: 
moleſted by Men of War or Privateers. no £19: ie 

Mr. Crotatt, on receiving Advice of the above men- 
tioned. Loſs, demanded the Money of the Inſurers, 
who thinking they had reaſon to deny the Payment, 
ſuffered themſelves to be ſued for it; and Mr. Crotatt, 
to ſupport his Demand, offered to produce the Invoice, 
Bill, of Lading, credential Letters, and an:Affidavit - 


under 
PX 


* 


aſhore ta fave their Lives, ſu 


ben” 
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under the Seal of the Province of Carolina, atteſtit 


tha the Saods contained id the Invoice were Wuppeh 
and Mitneſſes who were ready” to prove, viva voce, 
the Capaure and Sale of the Goods at the Havanna, 
the Detention oi the Mariners, and that the Ship re- 


turned. 40 4. Flag of Truce, e B 5 A 
to Carolina. 


On the ather:hank the Waderwrivers, to invilidere 


che Inſurance,” prctended what this was an illicir 


Trade, that the Ship. was not a Flag of Truce, or if 
ſha was ©, that the Aſfured, by warraming her to be 
ſo lid in effect engage that the Goods fhould be ex- 


other Argu 


empt from: Seiaure: That to intitle the Plaintiffs to a 
Recovery, it was incumbent on them to ſhew the 
Condemnation, and the Reaſons of the Confiſcations 


at the Flauama, and many ments were 


* aſide the Policy; but the Jury found a Ver- 


dict for the Plaintiffs. Ter Mercat. red. 267. At 
S after . "Ivey 1745. Hill 
Sal. v. Spencer. 


35. The Mary, Cap. With, Was bre at London 

w-carry Goods to Dublin, and an Inſurance was made 
on Shin and Freight; but in her Paſſage ſhe ran a. 
ſhore on the Sands called Artelow Grounds, and was 
there deſerted/ by the Captain and Sailors, who went 


vably 


ppoſing the Ship irretrie- 


loſt; but ſome Fiſhermen,” hearing of the 


Perſon therein. 


After the beer dai 
Pumps, and found fo little W. Water in her,” that two 


4 


Wreek the Night ; before, went out after her, and 
early in the Morning {pied a Sail of 
 Hite/aroin. the County 


Mayenbead, near 
of "Wicklow, and about 30 
Miles from Dublin, lying afloat in about 10 or 11 
Fathoeo/ of Water, and about a Mile and a half from 
Share, which prouod to be the aforeſaid Ship Mary; 

and on coming up witb her in the laſt Quiatecr Ebb, 
they forad the Ship dying to, with her Gib Sail haul- 
ed tu windward, and her Mizzen Sail ſet, and on 


boarding her found her! weg deſerved, "without one 
Fwy ah ſoured the 


Hands 


Tue _2i_ aid om r_r@©r. duds oo. £@ - _ 


” Bis 4 _ © te own fas @ as as wt _ 
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Hands cleared her in an HRour's Time, after whichiſhe 
leaked but very little; and ſome few Hours after, the 
Fiſnermen meeting with a Pilot, agreed with him for 
Half. a Guines to carry her into Polebegg (which is a 
Place where Ships bound for Duhlin, that draw much 


water, are uploaded and diſcharged) where ſhe was 


delivered to Captain Wilſon, wha took her in charge, 
and was afterwards moored, and all her Cargo deli- 
vered ſafe and undamnified, and the Freight accor- 
dingly paid for the ſame. 

The Ship was, after her Diſchar ge, removed from: 


Ground to ſearch if ſhe. had received any 
_ it was found that nine or ten Feet of her Sheath- 
ng was rubbed off, and about the ſame 
— falſe Keel broke, and the Ship ftrained very much; 
ſo that they were forced to mn ber back . 
„ aud there moor again. 


"The Plaindff demanded the as trated . 


el on a ſup Proof of the Ship's being 
rendered unfit for any future Service, by her being 


run aſhore as aforementioned; and the Defendant 


tries to invalidate his Claim, by firſt endeavouring to 
prove that ſtie could not be of near the Value inſu- 
red. as ſhe was an old Neu- England built Ship, and 


ſold a little before, to be broke up, for 160 J. but the 
Purchaſer reſold, her to another, who ſold the Moicerx 


thereof to the Plaintiff, as he aſſerts, for 400 4. the 
Truth of which Sale the Defendant ſuſpecta, as well 
upon Account of the Lowneſs of the firſt Purchaſe, 
as an Eraſure which the Concern was wrote; 


ang he likewiſe offers ſome Reaſans to ſuppoſe that 


the Ship was wilfully run aſhore, and not undeſigned - 
y. as the Captain afſerts.: And to ſupport theſe Alle-i 


I the Captain had a very 
ied he had made large Infurances, which. 
nc „ * — 


* 


Polebegg to the Bank · ſide, and — laid on the 


Quantity of 


gations, he refets to the Manner in which ſhe was: 
ound, with little or no Damage, as aforeſaid, more 
than what was occalioned by ber lying aground : 
bad Character, and is: 
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| as ihe-Mute>had:declared,/thats if the Captain w | 
have · left him tuo Boys he would not have quitte! | 
the Sl p,/\undiſeveralcothers Things? ro che Purpoſe. 
A che ſe mot ring ſo plain to the 
Jurys they — — the Plaintiff. 2. 
Merc. red. 208. At *Guildboll, after Mich. Term, 
Huey againſt eit. * * Ae . 5. 2-1 $46.1 
0G. Pho Peithyls Arm, Cap. Richard Horner, 
2 Sana Shen and Commander, was chartered at 
Hamburgh. by Mr. Jacob Boſs ang. | Merchant there, 
to ſail — — takt ĩn uc Goods as 
be or his Correſpondent ſhould pur aboard her, and 
carry them to ſuch: Parts of 100 as he ſhould 81 0 
rette. . er 40 2009 $81 Nap) ty. 2 
A large Quantity of Goods wete loaded kboard 
her, to the Value vf 30 or 40,0007. and among the 
Shippers the Plaintiff was ohe who tool this Op 
tunity of ſending his Friends Woolleris to the A ech 
of -24674;712:5; 7:4 conſigned to one Mr. Avr bon 
Damani a Merchant at Legborn, for the Uſe of feve- 
ral Perſons in Italy, by whoſe Orders they were 'ſhip- 
ped, though witli the Circumſtance that the Property 
was hot to be veſted in them, neither were they to 
pay for them, till the Good were arrived and deliver · 
ed according to the; Bill of Loadling, and conſe- 
quently the Plaintiff's Property ill the -aforemen- 
rioned Particulats were complied with, which induced 
him to get ro60/7. iuſured on them q and it was men-' 
tioned in the Holicy that the Goods ere warranted to 
be inſerted in the Bills of Loading, or neutral Ac- 
count; This was a Cuſtom during the War in order 
to ſereen Goods from the Enemy's Seizure; and the 
ins of neutral Ships would: not ſign Bills of 
Eoading without this Inſertion ieh wa Mr. Bo+- 
ehm s Motive for "ns up his accordmgly ys: 
This Ship'in her Voyage was taken by a Span 
Privateer, and carried into Cours; a. Spaniſb Fort on 
the Ooaſt of Barbary where the Goods were con. 
vemwed as lawful. Prize, as appears by a Copy and 
6 of the Sentence of 2 * | 
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tovitiy Words, bir. Whereas” the within mentioned 
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dn to Leghorn, was tak by he Spaniards in” July 


1746, and forcibly 2 — 125 Cad where ſhe has 
beth etained wick Th ever Rice, ahd,” not- 
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ann Therefore the Inſur- 
vas dues but the Defenddnt provendso:tbat the 
— — nr where —— — 
not Within the miſqne of Mali! 
and-befides, he; tbigks this 4s Ddiife he cnnligentd ax = 
a oti· Lat, inte Caſe of .duhary/t and am [uleneſt, a6 
_ mere. —_— whether cht Skip armvetor. not; 
did artiwt in Lugau and ia no an being, 
3 3 % Rn Sen; only fbr the Bent of 
„d the Defcodant could reap no Ad- 
vantage: by ity hethen it was Hνιttiy dane ar not; 
aud it might cena have ha more fprrhis: In · 
taneſt, if the hip Hadbeentinugd at Sn in cht Ene · 
my's Paſleflianz d there: was Ghancr afuhen bæiag 
retaken; before ſue had beep prefidie; 
and if ſhe had; and exivedivfife;:thets mould have 
been no Loſs within the Terms of the Policya as bt 
pvoſutnes chat is no Room.ta dai Lois in Caſes 
of; Recapturei Several Merchantb, Inforces:rand 
Brokers, being, f Qpinion that ora Halter 
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which. occaſioned her producing leſs 


the Ranſom-money, and, eee ove 
a total 1.oſs, to be made g. good by the o 


Fhe) Ltd is a Sms ofthe 525 8 
Plaintiff's Demands,. 1 think. themſelves ;entigled. 
CIS Lok, 6 Pic Was e bot che 
5 1 rary pres at a8 Fart both 
. Loſs 
1 aug A FEES Ke. 
| EY; 45 1745. Laue and 
8 12 5 . 
hey Privateer, "fitted out at Britel for, two Ca · 
e Fog Mp might then. be, on 
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1 Fry for. the P! 


Were. is antit 
44. The 102 Be an. 7 TLED in. "Laden on 


Ee wp Ry 1 Mo 
ſome. Days after ſhe was met 51 23 1 
E perier 7 wh fog my a es 


f 7 her. 3 
Es —. in ih t e Even o 


— A a U ber dh leet 
8 See regk Hes and.. bearir ng, 0 the 
— gallant Rehaviour boch of the Captain 40d and 7 8 rr, 
they unanimouſiy agreed to e 
"them, and accordingly drew up and ſigned an 
ment ta that Eurpoſe; and the Admiral e 
.to. be furniſhed with all 15 
gef War Sloop to ſee her ſafe. into A * the 
- a5rived. the. latter End of, 7 we being berween: three 
and four Weeks before the Ir ſurance Spied, 
a (Theſe. Circumſtances the Plaintiff hinks entitles 
him to 3, total Loſs, aß the Voyage, was. e 
:.the Foley being on ks 25 vill ts 


— Seo 
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mien ! 


vibe Belendant agrees to the laſt Aſertion, but for 
chat very Reaſon inſiſts he has no Loſs te pay, as he 
is free from a partial one: and there can be ho total one 
where dhe Ship in Serie d, and," id le dad, might 
ted rtes) out again, before the'ſirtibted I 

_ of te Montbs expired, had the Owners dae 
ined" che contrary; and beſides, theup 
vis taken, yet as e was never carried i 
of: the Enemy, or wit ſo taken as te e 
Poſſibility oi 'a Recaptute; and hath returned to 
Briſtol,” long Time before the two Months: ns oe 


as wits Tufficient to; refit her in, the Defendant fu 
poſes that the Neglect of the Owners dughę not to 


Imputed-tothe Underyyrirers, moteeſpecially as feve- 


14 Ship: Builders attended to prove there was Time 
enough, as ſeveral Merehants did to give their 955 
zo the Loſs. Verdict för ch the Plain 
Lr Dea. Red 28 3, At Guildhall, "Mich. Teng. 
1749. Jentins v. Mackenzie: © 
45, The Plaintiff was Owner of che Ship Tobi hls 
Uni, Which he let out to Frei t to one Batem 
phreys,” for a Voyage to and back agility, 
and the Freighter was by Charter- Party obliged t 
victual and man her; which he did accordingly, ot 
ting in cue Maſter and Crew, ni 
proceeded on his Voyage, and arrived ſafe àt 20h 
he delivered the outward- bound Cott and put che 
—— Plaineiff — 


Sfnp up fer London, in hopes of 
babe : 6h Advice of Which the Owner? 

got her inſured, at and from Hen 4% en 

er een 17 all atb Corvey. n en 2% 


The Freighter being at Lion, meditated 4 Fraud, 
e Th Scheme he perpetrated in the fot- 


Jowing Manger, vjzi he made up Rolls of Lead abouʒt 


the Size of Meidores, S and Thirties and Three 
Pound Twelves, packed up and ſeated as ſuch Mo- 
nies are uſually packed up and ſealed, and made 
Packages Bkewiſe in ainitanen of *h6{e'of Diamonds, 
arid ſent them on board, and cook Bills'of Loadin 
from he Captain as for rea Tg: 
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thoſe Bills of Loading home 70 diffetent Merchants, 
and n dums upon the Credit of dem, 
* | ay, 6 Sho wat in orden, as it is ſuppoſed, 
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covered the Oheat, ap res "oo ALS 175 
Class, . .af Gold 

iving Intogmati ion to the 2 9 60 Cat 7 
Frogher ta 2 ,and.che; er . 
| e Captain coming. $9118} io 

The Plaintiff on knowing. what, had ears, by 
the Maſter's; Arrival, immediateſ j applied, to the In- 
ſurers, and 8 them ta ſend, to. Lies far. the: Ship. 
n him _ Money to, go and, fetch her s 

bot. K. were of Opinion, and accordingly told 

him ſo, that as the Ship was at the Port the was in- 
ſured from, and had proceeded on her Voyage, it 
was the Buſineſs: of the Owner, not che Inſurete, to 
find Maſter and Mariners to navigate her;; the Con- 
ſequence of, which was that the Ship; lay, ene. 
glected till ſhe was broke e e eee 

1 brought this Action for the Recovery « 


A171 6 cal Lac; pe TWerly beg 10 Ser 
Wt Rn thinks, himſe iwſelk not, vii obliged, as: he 


preſumes the, Words in the. Policy t and Item, can 
only mean to. gie the Ship leavg to ſtay at; the, Port 
a reaſouable Lime to procure a Lading and take it 
in, and not to lie there al; ſhe rots, without at 
ing the Voyage,cas; this wopld. be t m 
ſurer at all Events liable, ſooner or Fs whereas he 
Juppoſed he undertook; a Riſque- of, Tha 
Months only. Verdict for, the Plainti 
heh 77701 284. At Guildhall, Hill. 1 7. Rn 
imer. af 18 38 
46. If Goods be laufully iuſted, and afterwards 
A Veſſel; is diſabled, by reaſon of which. with 7 
Conſent of the WO they are put ine debe 
Sto: Ship, 


Of Porr cris f Agoura 0's. 
Ship, Which, aſter Arrivaly proves ur Evettiy'% Ship, 
; xforr/ theredfi is- ſubject tõ Scixure; in thi 
Lale de Inſurers ſnall anſwet, for that ig fuch an Kü. X 
eident as is Within c Intenconicr the Felle) of In- 
ſurance,” where the Policy menti — 
of the Seq; Enefnics, Gr: 20 Policies generally do. 
D Ab Tir Policy of \AMſraticey't 7: cites Gen. Treat. 
Ty A. 004 103101840 M10 PHF: £49 MIL 
nag” f by Lightening th#Goods which are put 
inte the Boat or Ligliter the Ship and re- 
mimag Goods in the Ship all anſwer for the fame. 
But on the contrary; if the remaining Goods 
Periſh after the Boat on Lighter is once ſafe,” no Con- 
tribution ſhall be on the Goods in tke Lighter; for 
the Law is that: the Goods ſhall only be liable to Con- 
rriborions when Ship and een ſafely arrived at 
cheir intended Port of Diſcharge. According to this 
Rerle the Aſſurer is to anſwer for Contribution pro 
rala of the Sum by him Allured. Mahns r 01 
Marcus 117. % e enen e een 
4g. As to an Aſſurer's being: Fable to the Adin 
tute of Goods ſhipped from one Ship into another; 
ſometimes in Policies of Aſſurances it happens, that 
upon ſome ſpecial Conſideration this Clauſe Tay | 
the trunsferring of «Goods is inſertedg becauſe in 
Time of Hoſtility or Wars between Princes, it 
fallout te be unladen in the Ships of thoſe eontend - 
ing Priaces whereby the Adventure would de far 
. more” hazardous!” But according to the / uſual Al- 
furantes, which are made generally without any Ex- 
ception, the Aſſurer is liable thercunto; for it is 
under ſtodd chat the Maſter of a Ship without ſome 
and accidental Cauſe would not put the Goods 
from one Ship to another; but woudld- deliver them 
(according to the Charter- party) at the appointed 
Place, which is the \Cauſ@ thar- when Aſſurance is 
made upon ſome particular Goods laden in ſuch a 
Ship; under ſuch à Mark, the Policy maketh mention 
of the Goods laden to be tranſported and delivered to 
ſuch a Place by the Sip, or any other Ship 8 
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until chey be ſafely. landed. So that in all theſe and 
-the like the Condition makes the Law. Mol; Lex. 
-Mereats U M eee e ot 544 ie 
49. If: Goods Annen in ſushg a Rlüpe and at- 
ter ward in the Voyage it happens ſhe becomes deaky 
or receives: her Damages, and the Supereargo and 
Maſter agree to freight — rg abc. 4 
Delivery of the Goods; and then 9 
the ſecond; Voſſel is Joſt the Aſſurers are diſcharge 
But if there be theſe Words, 3 8 
tram ſpontedt und delivered at fucks a - Place: by dhe ſaid 
a er by avg; other Ship ar Heſſel until they. be. Jajely 
; 4% them the Inſurers muſt anſwer the Misfor 
Fei, 2. C 7; $- 10 Gites/£48, wr ad 
Vage 


Lib. 14, Nite a o 
21: go. I za luſurance be made ma Ship generally, 
-and the Name of the Ship ia expreſſed, according; to 
the ſaid Policy of Aſſuranco made upon the very 
Keel of the Ship ef ſuch a Butthen, this Aſſurance 
does not extend to the Goods laden in the ſame, 
when the Ship is only dame and no Goods at all. 
Aal. Lex. Meri hh16 0 boil 2000 69 
fil 151A Fan ene ber ee ima, 
| the Moory: may be  redovered. on any Loſs happen - 
ting, where te Holicy of :Adbyrance is well made, and 
it ia declared herein that the Ownen dick value. his 
Ship in ſuch à Sum : Aged where a Merchant valued 
one Barrel af Saffron af 1000 having privately put 
ſo much in Gold in the mes the Gold wes taken, 
bout the Saffron: was delivered ; here the were 
-obliged to pa ſor me Gold. The keit be done 
for Pearls ur other Things lo valued. tn. bf 
: Tradt;: 2 r e Ne (nikgt; 18 1145 
$9 A/Poligy-of 7 re Ab- 
1 to Legbam, and uſſumſit being brought upon 
it the Defendant ſaid, that the Agreement before the 
Subſeription was, that the Adventure ſhould begin 
but from che Datons; but, this Agreement was pot 
by into Writing. This being but a mere parol 
* may be n dichargd by Agret- 


ment 
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ment by Parol; but without it de put into Writing, 
it a d taten that ib Policy ſpea bsi nbe Mind of the 
Parties; for Policies are Things well known, and go 
45 far as Trade goes; and to ſuffer them to be de- 
feared by Agreements not a is to leſſen their 
Credit; and tõ make them of no Value; which yet 
are counteranced by two ſeveraf Acts of Parliament. 
That the Party may as well ſay,” he#is to have ten 
Gultiees Premium, though the Polity ſays but three, 
as to ſhy he inſured but ſueh a Place, vlg. the 
Dotons, "when the Policy ſays it was from Arobanpel. 
Pemberton ſaid tha Pdhiches were -facred\ Things, and 
that a Merchant” ſhould/ no more be allowed to go 
from what he had ſubſeribed in them, tha he that 
ſubſeribes a Biſt of Exchange payable at ſuch a Day, 
ſhall be allowed to go from it, and ſay it was agreed 
to be upon a Condition, Sc. when it may be dia the 
Bil! had been negotlated; for though neither of them 
are Specialties,” yet they are of great Credit, and 
much for the Support, Convenieney and Advantage 
of Trade. Shin.” 545 5. Trin. '34 Car. 2. B. "2 
Kaines v. Sir Knightly. 
53. Hu Ship was laden at Aleppo = obmet to 
— that ſhe may be inſured, the Adventure is 
to begin from Meſſina; but then it muſt be expreſſed, 
nay t need not be expreſſed that ſhe was laden at 
eppo though the Opinion of ſome Merchant was 
fo) as Pemberton, Chief Juſtice; ſaid; but if the In- 
ſurance Was of Goods laden at Aleppo, and they were 
indeed laden at Meſa, by might make a Difference. 
Shin 54. Nm. 34 Car. 2 . 
Robert Knigbtiy, ſays this Was allowed, * 
54. If the Policy of Aſſurance run ail the 
ga Bave ended and be diſcharged of her Voyage. At- 
rival” at the Port to which he is 1 is not a Diſ- 
charge until ſhe is unladed. Per ſotam Cur. upon a 
Demurrer. Skin. 243. Mich. 1 Jac. 2. B. R. Anus. 
35. Tf'n Ship be inſuted under Captain J. S. the 
Part-owhers may change the Captain without Notice 
be Inſurers. 1 for it might he the 
n Q 3 Confidence 
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Confidence, and Knowledge of the Captain might be 


an Encouragement to the Jaſurers. a en Holt. 12 

Annen e eee e 

556, laithe Caſe of an Inſutante dof ion net laſt, in 
the Near 168 g. there was aich Ship, called the St. 
Peter, (coming fromthe Hai India for Liſten, miſſing 
along Time, and Inſurancę n made upon her at 
Anweng and other Places; at thirty pen Cent. Within 
three | Years after there arrived at Liſlon a ſmaller 
Ship very richly laden, which was made gyt; of the 
other Ship, hich was caſt · aſnore on @ certain Iſland 
ahroad ; and thereupon divers Controverkes did, ariſe 
between the Owners of the Goods and the Aſſurers, 
5 alſo the Maſter and Mariners. At laſt it was ad- 
judged by the Sea Laws, that the Maſter and Mariners 
uld have one third Part, and the Aſſurers ſhould 
come. in for ſo much pre rata as they had aſſured, all 
Charges deducted, and the Shipto belongto the Owners 
the former Ship; with the like, Conſiderations as 
eſaid. Vin. Ab. Tis. Polio Aſurauce, 42. cites 
Gen. Treat. of Trade, 2, Mal. Lex Mercat. ob, 
10g. „ene ent ne enen arw: 3: . 
57. A London Merchant cauſed à Ship at Calais 
to be. freighted for Liſbon, and to return back again 
to Calais or Lundon; and the Ship going to Liſbon 
vas there laden with Sugar, Pepper, and other Com- 
modities to come for London; whereupon the Mer- 
chant cauſed 6οο Hrench Crowns to be inſured on 
her at Roan zcand it happened that the Ship was caſt 
away upon the Coaſt of Hrauc in coming home- 
wards; and all the Goods were loſt; and Intimation 
of this was, made to the Aſſurers, and all the Proof 
concerning the lading of the ſaid Ship was ſent to 
the Commiſſioners of Aſſurances at Roan : But upon 
exatnining the Bills of Lading which declared truly 
the Quality and. Quantity of the Goods, the Mer- 
chant's Factor at Liſbon (conſidering it was a dange · 
rous Lime of War, and the Merchant living in Lon- 
don) left the Place of the Ship's Diſcharge in. Blank; 
and by Letters over Land gave him Notice of, is 

* e Will 
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which was made apparent. Here, after the Exami- 
nation of the Sea Laws and Cuſtoms, and conſulting 
experienced Merchants, it was determined that the 
Inſurers ſhould be diſcharged; and make only a Re- 
ſtitution of che Money received by them for the Pre- 
mium, out of which they abated 1059. for every 
r00 H for their ſubſcribing to the Policy of Inſurance. 
tn Treat. of Trade, 52, 7; cites Lor Murcat. 113. 
| The Caſe of Gerard Malyzes Merchant: 
58. Upon a ſpecial Verdict the Caſe in Subſtance 
dppeated to be this: Aſiovedo had inſured iſo much 
Money upen "a Ship- called the Rutb for ſuch a Voy- ; 
age; in Wich Ship Afieveds is found b * the Verdict 
not to be at all — Point of Intereſt. It 
happened that this Ship was taken by the Enemy, and 
kept in their Poſſeſſion for nine Days, and then, be- 
fore it was carried i#fra prefidia, vis. à Place of Safe- 
ty, it was retaken by an Engliſb Man of War: And 
whether or no this was loch a Taking, as ſhould ena- 
ble/the Plaintiff to recover the Sum inſured "gaiaſt 
Cambridge, was the Queſtion. » 
It was argued by Dr. Floyer for the Plaintiff, and 
Dr. Henchnan for the Defendant. 
The Subſtance of the Argument for the Plaintiff 
was, that this *. rather to be eſteemed a Wager than 
an Inf urance; a Spei emptis & venditio, and not à 
Verſo erich, enn in the Books of the Civil Law, 
is looked upon as a proper Definition of an Inſu- 
rance; That therefore \whatever Acts of Parliament 
are fade about Inſurances,” muſt be underſtood of 
proper Infurances, and not Inſurances of the Goods 
of Strangers: Fhat whether or no this is ſuch a Ta- 
king as will diveſt the Property out. of the Owners, 
— . 8 properly between them and the Re- 
But the Queſtion between e dar _ 
File: is only whether the Ship be taken. 

This Caſe was compared to a Man laying. a Wager 
that he ſhould not be robbed in going to ſuch a Place; 
he is robbed, but, taking ſome Perſons along with 
Him," ptrſues the Robber, and recovers what he loſt: 

24 Here. 
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i leck. , n. A 484-351 05% 4311 #151 th 
80 if che Wager: had, been; that ſuch. Perſons ſhould 


not be married together PEW ate marrieds/avd-after- 

wards divorced rawa:s: yet tht Wager is 

oſt. deb by ce Ain tusi D 161,29 Ho 54: 

- It, was;faid-futther, tha without this, Expoſition, 
Gamiridge would have cw] Changes, via that it is not 
taken, or chat it is retaken 3 hut {fievedowould have 
but one „ Vit. the taking... 31018 5 — 8 
42 Crolins in his Treatiſe 47 jure belli cc parity Lib. «gi 
Gap: 6. Seti. 9. dns this don a8. a4, Rules, Placui 
gentibus, ul is cepiſſe rem int eiligalur, qui ita 2 ut 
 recuptrendi. ſpem prababilem alter amijerit,' No, in 
our Caſey; the Ship was for nine Days in che Poſſeſſion 
of the Enemy. nnn eee de eee 

By the Laws of Spain and France, a Continuance 
in the Poſſeſſion, of Enemy for twenty fout Hours 
is an Altetation of the Property; and Albericus Ganti · 
lis tells us, that a Pernoiſ ation with the Enemy would, 
by our old Eugliſb Law, alter the Property. And 
Grotiis, immediately after the Place before mention- 
ed, — that recentiori jure Pentium: inter Zuropæus 
Popules initoductum videmus, ul talia capta cenſeantur, 
ubi per bers; tte ora Jus 
erint. 128 vie \ 21h" 2314s 104 
For the Deſendage. it. 985 argued, has + cc the 
Law would not put an Inſurer aun bona fide, or a Wa- 
gerer, in a better, Condition than one that ĩnſured bon 
fide, and ſay that any thing ſhall enahle a Wagerer to 
recover; but that no Tatung. „ubut ſuch as alters the 
Property, eren aua fue Inſurer to re- 
SGW eee een er eee 

This Queſtion Fs che Court of Admiralty would 
not ham borne a Diſpute ; for the Law is elear, that 
not Length of Lime, but the bringing nr a Prefidia 

into'a' Place of Safety is that which diveſts the Pro- 
perty. And for that the Caſe of and Sends in 
the late War was cited; Where the Ship was taken by 
Dudert in the Year 1691 el n to 
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Northbergen, then ſold to 4. afterwards: ſold to B 
B. ſends her to the, Veſt Indies, afterwards — | 
and in the Year 12698 to England ;, where ſhe being 
retaken, it was reſolved that the Property was not al- 
tered. The Words of the Judgment in this, and the 
like Caſes, are very rematkable: In preſents peruinerr, 
is Patt of the Sentence; ſo that che Scutence _ not 
give a new Right, but confirms an old one. 

In the Civil Law Alteration of Property is a Thing 
of an odious Nature; and therefore the Law even 
by a Fiction prevents it, as in the J Poſtiiraninm 3 
where, in order to preſerve Property in the Perſon re- 
turning Jure Paſtliminii, the Law eſteems him never 
to have b fn SHupeives. may ſo rene wow  Maneant 

Bona. 

Lud. Abbe. de Juſtitia, in Wh 11 8. Prio- 
ribus Domunis reſtituenda que capita fuerint a militibus, 
quibus' numerontur ſtipendia. Bello. res per vim er- 
pantur, \quanda ad locum tulum, GW. 

Petriaus Bellus, Par. 3. Noz 1 f. de Poftliminii Fure 
reves/is. Lupen ſciendum, hoftibus capta non ſtatin 
hoſtium e Milites dicunt, that Things ſo long in 
the Poſſeſſion. of the Enemy eorum fieri: Jura — 
non dicunt, cum fieri poteſt that the Property may 

altered by the Poſſeſſion of a ſhorter Time, & fo 2 
not altered diuturniori poſieſſione, _ 

Cunſulat. del mare, Cap. 287. A Book of bes Au- 
thority lays down the Security of the Place into 
which deducuntur cupta, as that which cauſes the Alte - 
ration of Property: Otherwiſe, after a proper Re- 
ward for the Rerakers, MS ioribus, So. 

' Albericus Gemtilis, in the Place quoted by the Ad- 
vocate for the Plaintiff, has for his Title theſe Words: 
Rem non fieri hoſtis ante deuutionom infra prefidia ; 
and his Determination is purſuant to his Title, 1 
expreſsly againſt what the Doctor quote. 

Grntius, Lib. 3. Cap. 9. Sect. 16. Ea verv reg, oor 
inſra prefidia perductæ nondum ſunt, guanguam ab 
 boſtibus occupat e, ides peſiliminii nen gent, 4 1 X 
. I; 25˙5 2 
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H for the ion out of Grotius, Recontiori 
zm, © ci Grofins builds there upon miſtaken Foun- 
dation; for he quotes Abericus Gentilis, Lib. 3. and 
there is no third Bedk.” Indeed in Cap. 5 T6: 1. 
there is ſomeching Rkelit; Grotius quoted there Part 
of an Argument wichour conſideting the Concluſion; 
which is directly lagainſt his Qudtarion: PerdutHonem 
onmino defierant umu ſays the BO. 
te Court ſeemed to be of Opinion for the De 
fendant. They theught, that the Plaintiff's being 
found dy che Verdict 7 dave us Mienelt in bb Ship 
which he rinſuréd, mould make no Differetive, e. 
iſt, Becauſe they would never be more favourable 
to an Inſurer non Bong fide; or Wagerer, than to one 
that inſured bona Fe. ainsi M ost 36w u 
Adly, Becauſe to wake 4 different Interpretation 
of his Deed from what is commonly put upon Poli- 
ces of Iuſurance, would be to run counter to the De- 
ens of the Parties, che have rade, ufe of the very 
fame Words that are uſed in ſuck Policies; nay, who 
| have expreſsly provided for this very Caſe by theſe 
Words, Iutereſt or no Intereſt; which Words fignify 
nothing at all, unleſs the ſame Los intitles to à Re- 
covery' Where the Infurer has no Tatereſt, and Where 
he has; and that the Property is not altered by the 
taſting, they held to be very plain. 1 be argued 
next Term by common Lawyers. Tuc. 77. "Bl. 10 
Ame, B. R. "Afitords v. Cambridge. 
59. Mumpl upon à Policy of Inſurance, ark 
the Defendant ine the Plaintiff, Furereſt by #0 In. 
tereſt, againſt all Enemies, Pirates, Takings tit Sea; 
and all biber Damages whatſoever: And upon 'Trial 
it appeared, that the Ship was taken by a Pirate of 
Sweden, and wus in his Foſſeſſion for nine Days, and 
then was retaken by an Exgliſ Man of War, and; 
after che Suit commenced, brought into Harwich: 


And the Queſtion was, whether in ſuch Caſe the De- 
fendant was teſponſible ?: 

And it was reſerved by the Chief Juſtice for the 
Opinion of the Court; and, after Argument by Ser- 


jeant 
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jeant /þhitaker for the Plaintiff, and by Dr, Henchman 
for the Defendant, it was determined for the Plaine 
Neuss 50 V * e 8080 80 101 en 10 
__ thoughcit was object vobjedted bath Inſuter was o. 
ly reſponſible where the Plaintiff, bad. a, Froperty, and 
that the Term of, inſuring, Intargſt or n lutereſt was 
introduced ſince the Revolution q yet t was ſaid that 
ſuch Inſurance was goods and the Import of it is, that 
the Plaintiff has no Occaſion to prove his Intereſt, 
ha wr the Hefendant cannot controvert that. 
And, thqugh che Ship was here retaßen, yet che 
Plaintiff. reciwad a Damage, for his Voyage was in- 
terrupted,z and the Queſtion is not, Whether the 
Plaintiff, had his Ship, and did not, loſe his Property; 
but what Damage he ſuſtained. Comyus 360. Micb. 7 | 
Ahoy 4 v. Ludlow. 
2 a ſpecial Verdict in — brought ; 
ona Policy of Inſurance, and the general Iſſue of now 
Mumpſis pieaded. it appeared that the Defendant had 
ec the Policy in queſtion, as an Inſurer upon 
a Ship, called the Salamander, being a Privateer Ship 
a coaſting Voyage fot threr Months. It 3 + 
ed that thi Ship was taken by a reach Man of War, 
but was afterwards retaken, and, upon Payment of 
prapes Salvage,; was reſtored to the Owners. The 
Breach, aſſigned in che Declaration was on 7 — 
ture within the three Months; and the general 
tion appeared to be, Whether the Plaintiff could be 
intitled to Judgment e e Cafe ? Lee 21 
Juſtice ſaid, Tat though, kate Verdes Was 
found with. a V 1 determine, whether there was 
any Change ar Alteration! ins e be of the 
Ship, pet the Court were all of Opinion, that they 
Aud not to determine the Merits.of.this/ Caſe by that 
Rog, hay en e 2 itlelt, as the Cogtract 
the Parties, and upon the Intention of the Parties 
appearing) therein. n though, by the Civil Law, 
there muſt be a Loſs © {Proper to intitle a Perſon 
inſured to recover agaigſt the Inſurer ; yet that ig not 
a our {pen hs wn upon the Contec it 
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ſel and the Intention of de Parties appearing there- 
in. ie cited a Caſe of and Ladloto, Comyns, 
360. (che pteceding Cafe) as one in Point, but ſaid he 

| Manuſcript Note of the Caſe, and the Judg- 
ofthe Courty\bywhich iy appears that that Cale 
— — in Compns : — That the 
Court were all of Opimion the Plaintiff had afſigned 
2 Bteath 4 which/he is intitled to tecbver. For 
the Loon this Cuſe is ſuch as does not in- 
_ tirely deprive the Inſuted of the Ship, yet he bas ſuf. 
tained ia Loſs by the Capture d Diventicn of the 
Ships which Is within that Part of the Policy which 
 Iffures" againſt; all Captures and Detentions :. And 
to ſhew that it is not neceſſary there ſhould-be an in- 
tire Loſs to intitle the Plaintiff to retover, he cited 
the Caſe of Bend and Gonſalts*(P: 171), Salk." 4 f. 
ne P. 171.) and 'anothet Caſe in Silk. 474. (See 
P. 172.) Judgment for the Plaintiff. V. B. The In- 

: ſurance was Intereſt or no Intereſt, but no Weight Was 
laid upon this in giving the Judgment of the Court. 
Dir. 77 and Com. Pond v. King. 21 Geb. 2. This Caſe 


is mort fully reported im the following Paragraph. 


61. The Plaigtiff, being concerned in che Saks 
marider Privateer, made Inſurance on her, as well in 
dis own Name, as for and in the Name and Nantes of 
ill and every other Perſon or Perſons; to whotm the 

ſame did, might, or ſhould appertain, in Part or in 
all, loſt or not loſt, at and from the Docbns or elſe- 
\ where, to any Ports or Places whatſoever, for and du 
Tis the Space of three Calendar Months; to com- 
mence from the 21ſt December 1744,” upon the Body, 
Tackle, Ge of the ſaid Ship; and to continue — 
the ſaid Ship, with her Tackle; Sc. ſhould be a 
ved-at, as above mentioned, and there had N 
at Anchor 24 Hours in good Safety; and it ſhould 
be kauful for the fad Ship in that Voyage to proceed 
anti fail to, and touch, and ſtay at, any Nerd or Pla- 
tes-whatſocever,* without Prejudice to that Inſu ace; 
the ſaick Ship, c. for ſo much as concerned the Aſſu- 
Ted, wis und ſhould be valued at Intereſt, or no Intec 


. 8 


— 
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free of Average, and without Benet uf Salvage: to the 
Aſirurs. Touching the Adventure, AA. which'they the 
Aſſurers were bontented! to bear, and did take 
them in that Voyage, Sc. and in caſe the ſaid Ship 
ſhould not be bead of in trelve Months after! the 
Expiration of the above mentioned three 
che Aſſurers agreed to pay the Loſa, and the Aſſured 
to tepay the ſame, — — iaifbe 
heard of in Safety. The Defendant under wrote cπ]·]·ꝛ 
different hundred Pounds, at ſepatate Times, on the 
aforeſaid Policy, and the Ship p roceeded on her Vo 
age on the ——— above menti 
and was taken hy the Freuab on the 2d of- 
following. after an Engagement of more? chad! un 
Hour wich a much ſuperior Force, and afteruſdverdl 
af her Men were killed and wountled; and beiag chus 
conquered, 1% of her) Men (including the | 
and and al the Officers) moſt of her ſmall Arms ang the 
Commiſſions, were removed into the Enemy's 
and carried into France, leaving only 17 Expiib on 
board the Salamander (of which five: ſoon after died 
of their Wounds) and two French Officers; witheaa bf 
their Men; and the ſaid Ship was in Poſſeſſion of 
- theſe their Adverſaries, - from Four of the Clock in 
the Afternoon of the ſaid ad Day of Frν Y until 
Five of the Clock in the Afternoon of the ch Day af 
the ſame Month, during all which Time ſhe was abſb- 
lutely in the Power of the Enemy, and was at the 
laſt mentioned Period dk the Hunter Priva- 
teer, Captain Richard Heale, ho put 30 of his Men 
and two Officers on board her, and — —— 
wich kim for eight Days, when the ſaid Captain Heats 

ged. and, took a French Privateer, with whick; to- 
-gether with his own Ship and the Salamander, he en- 
deavoured to gain ſome. Port in England or Helma; 
but the Wind and Weather not permitting; he car- 
ried them all to Liſbon (a neutral Port)-where he lata 
conſiderable Vime ; during which Captain Neal took 
out of the Salamander two Carriage Guns, und thirty 
hundred Weight of Bread for "his Ship's Uſe; and 


the 


- ———— —— — — . — 
rr KT rn A rn HO OO TOO 
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Cape 


Deſendant, whoſe Counſel 
tute prevented the total Loſs, which would have hap- 
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the Captaih of che Duſey Privateer (being in Partner. 
Mip- with the Humer) alſo took out two Carriage 
Guns for che Uſe of his Ship : Of all which Captain 
Feat" made a Nami ſeſtas ant. ſent it to his Owners, 
ghe be-acconntable por them where they 


| og. Age „% % NI „ +0412; ik. 


FTuptain Vealr inſtituted a Suit in the Vice: Admi- 


| ralty Court at Gibraltar, againſt the ſaid Ship the Sula- 


maden ec and 'on the 2 9th of April 1745, obtain- 
ed a Deeres from the Judge chereof, thüt the Tad 
Ship, & ſheuld be reftored to her rightfuf Owners, 
they paying; in feu of Salvage, one cthird Part of che 
Jullꝭ true and real Value thereof, free l and clear from 
all Charges ' and DetiuRiuns Hande ier i but as her 
had intirely overſet her Voyage before the 
ation of the three Months, for Which ſhe Was 
— the Plaintiff demanded the Inſurance of the 
Defendant; which being denied; he ſüed hien for the 
ſame ; and on the Trial at Guia, the Jury brought 
in cheir Verdict perial; which otcafioned-jrs"bei 
argued before the Judges of the Ning, Bench in Hil. 
Term. 1546, and the Pips in queſtion ſeemed to 
turn of this Point, vis; Whether a Policy made free 
—— affect the Inſurer, but by 4 total 
Loſs? This was ſtrongly urged in Pavour of er 
ſuppoſed that the Re- 


had the Enemy carried her into Franre; and 


Thar hewas freed by the: 8 Payment of the 
Average ordered to be paid in 
tonſequentiy the Plaimiff's Demand on him was ill 


u of Salvage ; ſo that 


ſounded ard unjuſt: But the Arguments on the con- 


trary Side being ſtrong and condlufive, 1 ſhall tran- 


ſeribe eateſt Part of them. And the Queſtions 
now upon this ſpecial Verdict are two; one to be con- 
ſidered upon the firſt, the r on the ſecond: ener 


Ain che Declarationnn: e of. 


iſt, Whether che Property-of the Prep ves dive. 


ce taking And, Wr N 411] 694.1 
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.2dly, Whether, as it mas ſound chat the Voyage 
Was totally broke, and the Purpoſe thereof defaated 
by the Capture, and - no; Reſtiturign | made ton the 
Owners» there, is gti Breach of the Palicy, ſufficient 
to gre le Plaintifia Right of, Action, notwithſtand- 
ing the Recapture; and though the Property be nat 
changed, and the Inſurance be made free of Ave- 
Te hne tus! wr: iimeoQ anti dad f 
Aſtenft is found that the Ship was taken by Eas⸗- 
mies 8 that 117 Men (including the 
Captain and Officers) with the, greateſt, Part of che 
Anall Ag, Commiſion, c. were carried into 
France, and only) Men were left on board, all of 
which, except three, were wounded, and five of them 
e 1 ſo that they were not able to naxi- 
the Ship: But. two / French. Officers, and 24 
den aper aboard, and the ſaid, Ship ſa conquer- 
remained ip the Poſſeſſion of. the Enemy from the 
2d-to,the-5th of, Feiruary,) and, during all that. Time, 
Vas abſolutely in their Power; and eee 
e ba totally prevented. 


ace, according to the Laws of. 
Han, Helland,i Sweden. and other European 
eee tg cheat the Pro 1 checke Þ the-Prize but, 
Aer Nen f e of Writers who, draw 
heir Notions from the Rule of the Civil Lam, the 


nz 


regen e Ship taken at Sea, is not diveſtech, till 


the, Frize ia brovght 4s Aren, ar fan priidie capt 
. emium. Frust Kü vo oft vi wrt tei: 
WT. Queſtion te! 
JR f Nations, it is wirh! the Plaintiff; far 
thereby the any at of a hgh is fy; ay by a firm 
Poſſe ſſion of 24, Hours. But if, by: the Opinion of 
certain Doctors of the Civil Low! it is againſt the 
Plaincilh, the Prize not being N inſr fines bo- 
: has 3 Ip 69703 1 4OqQt7 Dotolz? 
dos t ſeems to be agreed by all the ; contending W . 
upon this Queſtion, that the legal Principle w 


veſts the Property of a Prize, is ſuch a Taking as ena- 


bles fs OTE to retain and defend the Poliion ; 
ut 


27 
1114 ks 


— 4 


Nevins, / 


ore is go he determined bythe 
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dut their Diſpute is enneerning what Circumſtance is 

ſuch Abiſiey; and upon this Head it is 
"Difficulties have are. At 

: Byltkerſhoth, R this, Gays, Ovanils an. 

ow 51 ade, wider ben ul yetinere val hon 

volinere vaPictas" dme © won ber- 
e 957) * dd aun ge hon; b 

1 , that when the probabilis Fecu- 

ks 108 br the Parties 42 ee. 

Pans; che Property becomes Cap. 

2 Nane -$d4 n (2393312 nan? 

But hey cannot ſettle what ſhall beEvidente 

of, though they e6nfels it would: be (beneficial to : 

Public, and —— not — — te put an end c in 


Iafinity of "EAT — boy 
Oertainty; yet, —— — 
folly agreed Ph, the — frat Jeuchng to it are not. 
The Hociors, adBerir ite tie Rules of the 
Coil But, | contend; the Oriverion for deterr 
he Queſtion ſhall®be: à bringing ehe Prize infra wy 
dia; the Law ef Nations regtrding . 
ral Thheteſt” and Convenience of the 
ve all poſtible Enecurage ment in the. Ti of War | 
For the retaleing of Prizes from the tithe 
dained that a Foſſenon of 2. Fleurs halb be ſum- 
int 328 $i 4 17 Oo 6}; A G14 - ans 04. . 119. 
e eb, forthe Focgwene of the Cour: 
to which Side they the Neſcrenee; that is, 
whether to — Ard. ſueh Doctors as Alberieus 
: Petrinus Bellus, and Vun Bynterſboct, or to 
r and eonſtant Practice uſed” in other Nations. 


d to 


there muſt be | rafpitertinm,' other 
—— choſen wine ines a feutraf Port; „Ee. 
anq ſome go ſo far as to ſay, that after a bringj 
re Sadie, there-rvlt be a falling to "ew 
"tion. 2701 2013-2 '' 0K 1115 n 0 N=, 
But by the RNA Res dries” * 
taten, the Certainty fought for is definitive, viz. a 
3 | Poſſeſſion 
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Poſſeſſion of twenty four Hours; and the Authorities 
to prove the Lawi of Nations on this Queſtion are, 
1. Kecentiori jure gen:tum inter E uropæos populos 
iurodulium videmus ut talia capta cenſcantur, ubi per 
boras vigints quatuor in polgſtale an Free. Gro- 
_ tius, Läb. g. Cap. 6. F. 4. 9 72 
2. La coutume vient des ancienres luir 4A llemagne, 
Selle a & etablie limitation de J eſpece. de 24. beures 
qu'elles limiteroient non Jans, is . Barb, Notes on 
Grating Lg. . r 
3. La meme choſe ſe pratique en Angleterre, & 3 
le Keyaume de Caſtill-.. Idem. 
4. Sed bodie naves ab hoſe capte communi cer Chriti- 
anos & Eutppæos populos, five jure, ſive conſuetudine 
poſtliminio m non recipiuntur fi haſtis eas non eedem die 
— pug na iterum amiſcrit, ſed per ,viginti quatuor 
horas in pateſtate victoris fuerint; tunc enim vere captæ, 
& propnii juris ſactæ cenſenlur. Locin. de jute mari- 
timo, &c. L. 2. C. 4. S. 14. Zouch de jure feciali, 
Ema, 8. 8, 21. 6 19 18 . * z* 
5+ 1Quiequid vero. clarifin mi interpretes 4 ;/dutent 4 
pad prius in præſgdia deducenda quam fiat poſſidentis, 
aliud tamen conſuetudine & .moribus N hodie 
obſervatur, " nimirum præda capientium fiat, & pre- 
fertim naues haſtium, de guibus hic ſermo elt, fi a vickore 
per diem & natiem » poſe ** fuerint. Loc. . 2. C. 4: 
8.8. e 77 
„ 6. Si aucun-navire.de nos jets eſt repris ſur noz en- 
nemis, apres qu il aura demeurt entre leur mains pendant 
24 heures, la priſe en ſera bonne; &i elle eſt fait avant 
les 24 beures, il ſera reſtitus au ee, Ordon. 
touchant la Marine, Tit. Priſes, AF. 8. 
7. Simon Greeneturgen, an Author RE uoted 
by the beſt Writers, and * «« who was a celebrated 
Lawyer in the laſt Ce tury, and of a F amily that 
had for a long Courſe of Years fat at the Helm of 
Government, proves, that the Law requiring a Ship 
to be brought ira præſidia is abrogated, and puts 
* ir down as ſuch in his Treatiſe de legibus abrogatis 
| Dit. Mor. | 
R ep 


7 . 
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„ & inyſtatis in Hollandia, vicim ſyus „ s, 

_« where he diſtinguiſhes what ſhall 'be/{ajd'to be Pri. 
res by the Civil Ea, and Whar by the Late of Na- 

; tions; to to Which End, in Lib 4% Tit, y. 4% rap 
* zjvis, Hr. he thakes feberdl Divinons and Sobdl- 

« viſions of the Subject, and has twe Subdiviſions 

« Je natibus, viz." capt; us dicuntur jure rivili; 

_ << ſecondly, pentium; and under this Head pentium, 
qudtes the Paſſage aforeſaid ————— 

1 00 chat now in Holland" 2 Prize may be 


B Sim Great deleg ab. P. 35 o 951188, £2319%41 2: , 
| As by the Law of other Natioss Poſſefion' of 
24 Hours undoubtedly diveſts the Property of a 
Prize, one might conclude, that as this Queſtion has 
not been judicially determined by this Court, it would 
| be reaſonable to put the Subjects of England upon the 
|, fame*Footing with thoſe of France, Spain, Holland, 
5 Sweden, &c. eſpecially in mereantile Contracts, which 
| 
| 


ought to have the ſame Conſtructien in ohe trading 
Country as another; and mote eſpecially as this Kind 
: of Taſarante, Inter or not, is 4 Branch of Trade pe- 
culiar to us: But if this will not do, the Queſtion upon 
the ſecond Count is to be conſidered, wich is, 
Whether upon this Count chere hach fer been a 
Breach of the Policy or Contract of Inſuramce, ſuffi- 
cient to give the Plaintiff a agen 
Intereſt or not? bo 
It is found, that the Prize vs fitted out to cruize 
againſt the King's Enemies: That all her Men, ex- 
cept ſeventeen as aforeſaid, were taken and carried into 
| France, and thoſe left not able to navigate the Ship; 
that the Voyage deſcribed in the Polity was there- 
by totally prevented; and that at the Time of the 
Ponce cr Ship remained at Libs, not reſtored to 
the Owners. PHI BOS e endend 24341) 
This ſeems to be Breach, taking the eines either 
en the Foot ere or 22 WO wee 
3 Conſidering 
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Conſidering it as a, Contnalt, the Agreement is, 
3s the Ship ſhall gat he ee in her Voyage by 
any of the Perils; or, Riſks in the Policy, amongſt 

which are all Prill at Sea, Arreſti, Reſtraints, and 
Delainmenis f all —— Eeinces and People wanker 
ever a and Here has been a Surpriſal ap Sea, and a 
tention, hereby the whole Voyage inſured was to- 
tally broke, as is found, by the Verdict; and this is a 
much ſtronger Caſe than Depaba and Ludlow (Parag. 
59 of, this Section) where the Court for very good 
Reaſons determined uuanimouſly for the Plaintiff, as 
appears by the Judgment of Lord Chief Juſtice King, 
delivered as the Opinion of the whole Court ; where- 
by it alſo appears, that a total Loſs, is not.neceſſary in 
all Caſes/ to give the Plaintiff a Right of Action upon 
a Policy, Iutereſt or not. 
The Defendant's Counſel inſiſted in bis Argument, 
chat as the Policy as made free of Average, nathing 
could affect the lows but a total Loſs, becauſe all 
other Loſſes are included within the ann of. Ave- 
rage by the Words of the Contract. 
This is a Miſtake, and appears to be fo from the 
Words. of the Policy, which immediately fallow, viz. 
and uit haut Benefit of. Salvage to the Inſurer, If no- 
. thing but a Loſs of the whole could, affect the Inſurer, 
it is not conſiſtent. that, he; ſhould renounce the Benefar 
of Salvage 3 for hat could he have to do with Sal- 
re en he was e, 1 any ralng was 
ave 
„This, thereſore, is a Coakrudtion, not 3 
being abſolutely inconſiſtent with the expreſs Words 
of To Policy, which are, free of Average, and without 
Benefit of Saluage tothe Afſurer. | (1 1, 
And as ſuch a Conſtruction is inconſiſtent, another 
is to be ſought, which is: not ſo repugnant, and which 
may permit the Words before mentioned to ſtand with 
more Propriety ; and this may be done by conſining 
the Import of Average to a Limitation: And the 
Definition of Averagę in the firſt Article of the Ordi- 
nanee of Fontainbleau touchant la Marine, titre Ava- 


R 2 ries, 


- 
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ries, eſtabliſhes; ſuch a -Limitation of the Import of 
this Word, as will-give./it à conſiſtent, Place, as it 
ſtands in a Policy of Inſurance. It is by the ſaid 
"Ordinance. defined thus : Toute depenſe extraordinaire 
ui ſe fera pour les navires & mar chandiſes, conjointe- 
ment ou ſeparement, & tout dommage qui leun arrivera 
depuis leur charge & depart juſques d leur retour & de. 
cbengement, ſeront repuitæ avaries. Ordon. of 1681. 
Dit de e, e e eee 
And { is certain the true Import of the Word 


Average] is, ſuch Damages as happen ta the Sbip or 


eee dong the Vojage,/as the Loſs of Anchors 
Maſts, Cables, Sc. but that which breaks up the 


| Voyage, as in this Caſe a Capture by Enemies, 


whereby the whole End, Purpoſe, and Deſign of the 
Cruize was abſolutely defeated by the actual taking of 
all the Men, Arms, Proviſio»s, Commiſſion, Officers, 
c. cannot, from the obvious Nature, Circumſtan- 
ces, and Reaſon of the Thing, and the Authority of 
the Caſe of Depaba and Ludlow, be eſteemed barely as 
an Average to which the Inſurer is not liable, but 


0 
. 


muſt be conſidered as a total Breach of the Contract 


of Iaſurance to which he is liable. 


If the Conſtruction contended for by the Defen- 
dant was to prevail, the Inſurer, would rather be in- 


demnified from, than ſubjected to the Perils inſured 


againſt; for if a Taking happens at the Beginning 
of a Voyage inſured from one Port to another, or for 
a Time only, and the Voyage be thereby broke up, 
or the Time elapſed, the Recovery of the Ship will 
-Tvin the Inſured, and be a general Releaſe. to 2 In- 
- ſurer,, who will alſo be thereby indemnified from all 

the Riſks in the Policy; whereby, if no ſuch Capture 
had happened, the Ship might have been, loſt, and a 
Capture and Detention, breaking up the Voyage in- 
ſured, might put the Inſurer in a better Condition 


than if there had been no Capture at all, which can- 


not be the Meaning of the Parties, being inconſiſtent 
vith the apparent Deſign of an Inſurancde. 


5 
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© Beſides,” in this Caſe, the Ship inſured is not to 
this Hour, as appears s by the Verdict, reſtored to the 
Obes, neither is it worth their while to pay Sal- 
kg and Charges, and raiſe Men to bring her home; 
9 — they had, and ſhe had been taken again 
55. the 
and the Inſurer in ſuch Caſe would have ſaid he was 
not liable. Therefore the Loſs in queſtion muſt be 
Fuse as a total Breach c of the Policy, ang not * 
Average N | 
9 "1ft, Here 955 a Taking and a Derbi 5 
7 20 ih, All the Men, Commiſſion, Gr. len hd 
carried into France, and never retken. 
* 3dly, Though the Ship was retaken, et he was 
not reſtored, and Sobly never may: | 
© qrhily, If reſtored, her Men, Arms, Proviſions, 
St. being taken, could not purſue the Pur poſe 'of 
the Voyage, and therefore, the "Inſured any abandon 
the Benefit of Salvage!" | 
thy, The Verdict has found the Woche archers 
totally defeated; and that is ſufficient. 
© There are many Caſes where'the Plaintiff on a Po- 
licy, Intereſt or no one has recovered, though no 
ccc Loſs of the Ship, but becauſe by the Petils in 
| =- Policy, ſhe Was rendered unable to perform the 
Loses 1 1 in the Caſe of the Ludlow Caſtle, and che 
of the Providence, between Carter and Barrel; 
bine i Ship came into $7. Ives, bound for Bonden, 
but bein leaky, the Cargo was unloaded; and the Ship 
JE Ter; though it was proved The might at a 
onfiderable Expente have been made fit to perform 
"the 2 e, pet, as without it tlie Voyage RES 
be'perfor ed; che Plaintiff recovered, though wo 
at all of the Ship!” obo 
S8 in the preſent Caſe, if the Ships! 539 been and 
in an Rot! ſhe could not have purſued the Voyage; 
for, all the Men, Sc. were taken and carried into 
Frante, and therefore ſhe could not navigate herſelf, 
neither could ſhe bare performed the Voyage in- 


ä fored, ; 
R 3 But 


nemy, the Time of Inſurance was expired, 


—_— 


15 Pe 1 As AA. 
Bur taking it vpoy the Footing of a Mager, as zn 
2 the Defendant's Copncil, wharis the Wager ? 
i, hat 17 5 3p p, for, and botwirhſtanding at 
Ars, 120 „ e, ei kel from Tenn w Ja. 
| for che Calendar Months © pon a 
Cee ee 8 If therefore by an any 
Arteſt, Taki akin, dro Sr. the Ship is totally 
evented fr om 1 dete Vp pron the 


19 1 F his 115 o 10 317 Contingency iofured)” 1 p | 


ha 
95 e eie we the” Rettig tesad, and 
many Aer prifins -frarm the' ined of the Contract 
of 15 898 4 rticularly pon the —.— 4 
and Nene On. in Dey a and Lu al Plaintiff 
for the ae of the Court in His Favbur, which 
was recordingly given, and the Judges were Unani- 
Mus n "their Opinion. Lex Mercat: Red. 2 27% 
Pond and Ning. 21 Cee. 2. e 
63. The Bryomfield was ' inſured” at can the 
Fee Mandl © Bol, Int ere or 1 Jutereſt, "free 
of _average Liſs, and without Benefit of Salvage, 
FR 20600 9. SU aerverieons. the Defendant fub- 
ſcribed. T he Ship in her'Pafſage home was taken hi 
& Spaniard, who took out four of het Men” and i 
Caprain, and put nine of his Men aboard, and or- 
dered them to carry her to Bilbza; for which Place 
her Courſe was directed; und- on ber Voyage there, 
add after bee bien Poſieffion of the Enem) 
mine Hours the” was ret ten I "the" Terribl, 


Pi belon "eine: to Liverpool; afd' cartied into 


4, from” whence as TG oats were made 

A fas Hove op the Terribli, in order to her Releaſe, 
ai ere to proſecurs” her ihtended Voyage 10 
e . not being agreed to, ſhe was brovght to 
Titer pe DA and aſter 4 mid of Appraiſetnent 
HA ed out "of. the Admiralty, ſhe and her Cargo 
197 8 ks fold. to ey the Salyaye due o the Recapides, as 

by Act of Parliament. 

' One of her former Owners now bought the whole, 
and afterwards —— her out among ſeveral Gentle- 
men 


f 
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men at Brito] (who: became Co- partners with him) 
wo w © which Place: ſhe was ordered, and where ſhe ar- 
r as the Plaintiff ſuppoſes, this could 

not be an Arrival . N to, or within the Intent and 
Meaning WR the in queſtion, under the Cir- 
cumſtances above ated, wiz, of 595 Capture, Re- 
capture, ; A ppraiſe ment and Sale, and with an en- 
tire new Set of I he thinks he is ike: to a 
total Loſs: | 

The Defendant, on on the contraty, urges thar-this 
was no more than a bare Capture and Recapture, 
which he ſays has never been deemed a total Loſs; 
in Reply to Slick the Plaintiff affirms, that this was 
ſtill more, for the Ship after being retaken, was car- 
ried into Waterford by the Privateer, kept ſome con- 
ſiderable Time there, aſterwards was carried into 
8 and there (as before mentioned) with tlie 
C 3 and ſold to pay the Salvage, and a 
riew Hex Owners engaged before ſhe ler, out for 
ol, Which th whole Voyage ee and 


Aid 4e juſtify his Plea, be quoted 53 chief 
8 Joltice Lte's Sentiments when he gave Nee in 
the Caſe af ihe * 8a/amander, viz. 
We muſt not judge this Cauſe by che Ruks of 
'« the Cuil Law, but we muſt judge it by the Rules 
. of the Common Lau, and determine on this. Policy 
* an A Agreement and Contract between the Parties, 
* whoſe Intention and Meaning, hen they en- 
ter into it, muſt govern; and although in the 
* Civil Laus to make a Forfeiture of an Inſurance, 
„ there muſt be a total Loſs of Property, that is not 
4 a Reaſon why it ſhould be req wired in this | Caſe, 
4 becauſe here the Policy, by che Words of it, ex- 
tends to Accident, where there may be no Loſs of 
rty, as taking by Pirates, Enemies, Men of 
% War, Sc. And this (his Lordſhip declared) was 
alen Notice yo mh Lud 3 in the oy of 8 


«iS 0 0 246. 


4 * 
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i; pabarandi Ludieum where there was no Alteration of 
_ <, the Property by that Capture, as Stpeden was not 
at War with England and;yet that «was. deemed. a 
total Loſs but in rhey;prefent. Caſe, hate Was a 
Capture hy an Enemy: and his Lordſhip: farther 
aid, chatꝭthe Qypeſtion onthe Salamander was not, 
+, yrchethen the Property af the Privateer as loſt by 
this Capture, but whether, the Gapture was ſuch a 
« Peril, as is inſuted againſt? The Judges wete unani- 

, mouſly of that Opinion, land] udgmient was given 
or the Nlainziff, Verdict fon the, WDefendant. 
Lex, Martat. Red. 280. At Guidball after Mich. 1750. 
Daubany v. Ræad. F. ie gd ett. 
6. Peter are, à Mariners being a Part-Ownerrof 
one Maiety af a Ship called the Goodfellow: Privateer, 
together with the other Qwners ſitted her out: in a war- 
like Manner, to cruize aga.nſt his, Majeſty's Enemies, 
andi in April 1744, obtained a proper Commiſſion for 
that Purpols from the Lords of the Admiralty: Mr. 
Jayce, being himſelf the Maſter of :the Ship. and 
abroad, employed Meſlrs. Gearge Fitzgerald. Uncle 
and Nephew,» and Partners, to make an Infurance for 
his Intereſt and Uſc: They accordingly proaured ga 
Policy of Inſurance for lo r 

| ſer forth to he lfigned by ſeveraſ under writers among 
wham the | Defendant, Charles: Pole underwrote for 
100 f. on the 31ſt duguſtia 9 gil bog 
Mr. George Hitagenald the Elder: died in Mpreb 
1743 and the Right off Hdtion on this Poliey ſur- 
vived to Mr. Ceorge. Fiagcnald the naw Plaintiff.):: 
Ide Purpoſe tor whieh he Cood/elomyPrivateer was 
fitted, our and employed, during be Timerforgbich 
a the Inſurance Was made, being angqthemugth/ Day of 
FJunt 1744, totally defeated by a Mutiuy of the Sail - 
ors on board, their Deſertion from her, and carrying 
off the Firg-arms belonging to the Ship the Plain- 
tiff, Inf, Hlilam ferm 1041s on the, Behalf, and for 
the Ule of Peter Joyce, brought an Action on the Caſe 
in the Court of Kings Bench, againſt the Defendant 
- Charles Pole; in which he declares as follows: 
'S OSA Oo Whereag 
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Wuhereas omthe 3ſt Day of Auguſt in the Vear of 
our Lord one thouſand ſeven hundred and forty-four, 
the ſaid George the Elder, and Georpe the Younger, 
whom che ſaid: George" the Tounger hath ſurvived, 
were Partuers ecgetllet! in the way of Trade and Mer - 
chandize, to wit, at London aforvſaid, in the Pariſn 
of St. Mary Le Bow; in the Ward of Cheap ; and 
che ſaid George, the Elder and Gturga the Younger, 
being ſo Partners together, on the ſame Day and 
Year, at Londhn aſoreſaid, in the Pariſh and Ward 
afoteſaid, (according: to the! Cuſtom of Merchants, 
cauſed to be made va certain Writing or Policy of 
Inſurance, purporting thereby and containing therein, 
that the ſaid George tho Elder and Georgethe Younger, 
by the Name of George Fitagerald and Company, as 
well in his o]n Name, as for ard in che Name and 
Names of all and every other Perſon and Perſons to 
whom che ſame did, might, or ſhould appertain in 
Patt or in all, did make Aſſuranct, and cauſeth him- 
ſelf and them and every of abem to be inſured; loft 
or not loſt, at and from Jamaica, to am Poris and 
Places: where end» whatſorver, at Sea or Sb A uf. 
ing from Not to Poris, and fram Place to Nluces, for 
aud during the Ferm and Space f four Calendar Months, 
upon the Body, Tackle, Apparel, Ordnance, Muni- 
tion, Antilles Boat, and other Furniture, of and in 
the good Sbip and Veſſel called the Geadfellow'Priva- 
teer;\.whereot- was Maſtery under God, for that pre- 
ſent Voy ige. Peter Jeyre, on! whoſoever elſe ſhould 
go for Maſter in che ſaid Sp, or by whatſoever 
other Name ot Names the ſatne Ship, or the Maſter 
thereof W-as O ſhould be named or called; 
the Adventure upon the ſaid Ship, Se. and immetliately 
folloting the. fourteembh Day\of — then luſt; und ſo 
ſhould continue until the ſaid Ship, with all her ſaid 
Tackle, Apparel, Sc. ſhould be arrived at any Ports 
where and whatſover, a cruiſing from Port iy 
and Place to Places, ſor and during the Term and & 
of four Calendar Months, commencing as above — 


ten, without Prejudice to that Inſurance; the id 1 
6. 
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cc. for ſo mueh as concerned the Aſſored, was and 
— be valued (one haif Part of the Ship) at one 


hauſand Pounds Sterling, without further Account 
ng road the aſſured for the ſame. Touching 


the Advencures and Perilis which: hey the Aſſurers 
were contented; to bear, and did take upon them in 
that Voyage they were, of the Sens, Men of War, 
Fite; Enemies; Pirates, Rovers, Thieves, Jettizons, 

Letters of Mart and Countermart, Surpriſals, Tak- 

= ings at Sea, Arreſts,” Reſtraints, and Detainments of 

= all Kings, Princes and People, af what;Nation,' Con- 

RE - itign,.30r Qpality ſoever, Baratry of the-Maſter- and 

Mariners, and of all other Perils, Loſſes, and Mif- 

| fortunes; that had or ſhould come tothe. Hurt, de- 

= wiment or Damage of the ſaid Ship, Sc. or any Part 
heregf;: And in Caſe of any Loss or Misfortune, it 

ſnould be lauful to the Aſſured, their Factors, Ser- 

- wvants, and Aſſigns, to. ſue, labour, and travail, for, 

in and about the Defence, Safeguard and iRecoveiy 

ol the ſaid Ship, c: or any Part thereof, without 

Prejudice to that Inſurante 5 to the Charges whereof 

they, che Aſſurers would contribute each one, accord- 

ing. to the Rate and Quantity of his Sum therein at- 
ſured : And it was agreed by them che Inſurers, that 
chat Writing or Phlicy pf Aſſurance ſhould be of as 
| much Force and Effect as phe. ſureſt Writing on Po- 
1 licy of Aſſutance, cheretofore made in Lombard: Street, 
es in abe Kojal|Exchange, or e ſewhere in Landon: 
A And/foi they, the Aﬀuners, -were contented; and- did 
ae \\ thereby; promiſe. and bind themſelves, each for his 
= ona Part, their Heirs; Executors, and Goods, io the 
Adnicg,' cheir Executors, Adminiſtrators and Afgris 
fon the true Performance of the Premiſes z confeſſing 
themſelves paid the Conſideration due unto them for 
that Aſſurance by the Aſſured, at and after the Rate 
of twenty Guineas per Cf. And in Caſe of Loſs 
which God forbid I) the Aſſured to abate but * 

Funds yer Cent: the  Affurers being free from all 

Averages as by the ſaid Writing or Policy of Aſſur· 
a and nn fully appear: Of a 
ſaid 


r 
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Writing, or Policy of Aſſurance, ſo made as" afore- 
ſaid, he the ſaid Chara, afterwards,” to wit; on the 
ſaid "thirty: firſt Day of Auguf, in the faid Year of our 
Lord one thouſand ſeven mafed and Hort y-four, at 
Linden aforeſaid; in the Pariſh and Ward aforcſaia; 
had Notice; and thereupon he the ſaid Charles, after 
wards, to' wit, upon the ſame Day and Tear afore- 
ſaid, at London Mone in the Pariſn and Ward 
aforeſaid; in Conſideration that vhe ſuſd George the 
Elder, and George the Younger, at tlie ſpecial Iaſtance 
and-Requeft of the ſaid Charles, Had 2 — and 
then and the te! fairhfull promiſed the ſaĩd Cbarles to 
perfofm and fulfil every Thing in the ſaid Wrixit 
ot Policy of Aſſurance mentioned on their Parts 
Behalfs* to be performed and fulfilled; and had then 
and there paid to the ſaid Charles twenty Guineas as 
a Reward for the Infurance of one hundred Pounds 
dn the ſaid Premiſſes mentioned and contained in 
the ſaid Writing br Policy of Aſſurance; he the ſaid 
Charles undertook, and then and there faithfully pro- 
miſed che ſuid Gerrge the Elder and George the Young- 
er, that he the ſaid Charles would become, and he 
did" then and there become an Aſſuter to the ſaid 
George the Elder and Gearge the Jounger, for the Sue 
of one hundred Pounds, on the Premiſſes mentioned 
in the aid Wtieing or Policy of Aſſurance ; and that 
he the ſaid Charler would Pere and fulfil every 
Fhing in the faid Writing, or Policy of A ſſurance, 
cbnrerdeg to be performed on his the ſaid Charles's 
Part and Behalf, as fuch an Aſſufer, as to the ſaid 
one hundred Pounds by him ſo affured'; and then ani 
there ſubſeribed the ſuid Writing. or Policy of Aſſu- 
rance, for the Aſſurance of the ſaid one ' hundred 
Pounds: And the ſaid George, the now Plaintiff, 
further ſaith, - the ſaid Inſurance; ſo made by the ald 
George tht Elder and George the Younger, as àafore- 
Taid, Tbs made for, 'and/on Account of, and in Tru?” 
for, and for the Uſe and Benefit of Peter . 
that" the Intereſt which the ſaid Peter ne er 


Time of mating the ſaid Jyſurance, as aſor{ai 22 
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pthe ſaid Cruize and Voyage" hereafter mentioned, 


2 25 in the aid Ship; being 4 Pen, amoumted 4% a 
large Sum Wor Wit, two thouſand Pounds and 


. 


upwarde; and chat” the fad Ship, on the ſaid 14th 


Day of June inn the fal d Writing or Policy of Aſſur- 
ance mention&d® in the ſaid Nel of our Lord one 


thoufand ſeven hundred and forty-four, being at Ja- 
Haich aforeſaid in Parts beyond the gels in good Safe. 


xy, fer fall and «departed from thence in and upon 
her ſaid intended Voyage 4 Crpiſing, according to the 
Inretition'of ce d W riting, or P ley of Aſſurance; 
and from and after the {aid 1 Day of June, 
Was à cruifing from Port to Ports, until the ſaid Ship 


bs Afterwards, and within the faid four Calendar Months, 
 cammencing from the ſaid fourteenth Day of Tie, 


to wit, ou the twenty-third Day of September, in t 
aid Year of our Lord one thoufaridfeven hundred and 


. forty-four, then ſalitig'upon- the High Seas, and at a 


great Diſtance from Jamaica afbrefaſd, and proceed- 
ing in her ſaid Voyage, was, in a mutinous Matmer 
by Force and Arms, againſt the Wilk of che chen 
Maſter and Officers of the ſaid Ship, ſexzed, taken, 


reſtrained, and detained by the © greateſt Part of the 


Mariners then on board her; and the Commafd, 
DPirectiom and Government thereof were taken fröm 


the faid Maſter; aid the ſaid Ship was not per 73 — 


to ſail and proceed in her ſaid Voy: e a cru 10 


Jonger!) but was then and there, contrary. to, — 
_ ragaiot\ the Will of the ſaid Maſter and rs, by 


iche ſaid Mariners, in a mutinous' Manhier, carried 
back again to Jamaica aforeſaid; where tlie faid Ma- 
riners after ward, to wit, on the thirtieth Day, of the 


fumè September, being then and there arrived 72 


ſaid Ship, againſt the Will ef the ſaid "Maſter und 


eng, run away frum the ſaid hip, with the Buats" Je- 


- longing to the ſame Ship,” and 10 auf ted and ueferted 


ber — and ) Means whereof,” the ſaid Ship 
h nat, nor cbuld not, elbe ber ſaid Voyage a Cruſmg, 


For wa during the ſaid four Calendar Months, according 


dere intention 5 the ſaid Writing or Policy of Al- 
ſurance; 
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ſurance; but, from the Time of taking, ſciſing, and 
detaining of the ſaid Ship. as aforeſaid, for and dur- 
ing the Reſidue of the ſaid four Calendar Months then 
to come and unexpired, was totally diſabled to per- 


form the ſame: whereby: the Owners and Proprietots 


— 


of the ſaid Ship totally loſt all Profit, Benefit, and 
Advantage that might have accrued to them in and 
from the ſaid Cruize during the Reſidue of the ſaid 
four Calendar Months, Of all which Premiſſes the 
ſaid Charles Pole afterwards, to wit, on the firſt 
Day of May, in the Year of our Lord one thouſand 
ſeven hundred; and forty-five, at Landon uforetaid, in 
the Pariſh;anai Ward aforeſaid, had Notice, and was 
then and there requeſted by the ſaid George the Elder 
and George the Younger, to pay to them ninety- eight 
Pounds, Parcel of the ſaid one hundred Pounds; de- 
ducting two Pounds Reſidue thereof, in reſpect of 
the ſaid Loſs, which the ſaid Charles, according to 
the Form and Effect of the ſaid Writing, or Policy of 
Aſſurance, and of his ſaid Promiſe and Undertaking, 
then and there ought to have paid to the ſaid George 
the Elder, and George the Tounger.. * 

There were two other Counts in the Declaration, 
which, being found for the Defendant, are not ma- 


terial. 


„ „ {ee iy hen $a ot 2:8. 20 Bn 

The Cauſe on tried at the Sittings in Londan, be- 
fore Lord Chief Juſtice Lee, by a ſpecial Jury; when, 
at the Requeſt of the Defendant's: Counſel, a ſpecial 
Verdict was found that the: ſaid Charles, on the thirty- 


To this Declaration the Defendant pleaded the ge- | 


firſt Day of Auguſt, in the Year of our Lord one 


thouſand ſeven hundred and forty. four, in the City 


of London, did ſign and ſubſcribe. the Policy of Al. 


ſurance in the Declaration mentioned, in the Words 
and Figures following; that is to fax.. 

In the Name of <:0 1, Amen. George Fitzgerald 
and Company, as well in his on Name, as for and 
in the Name and Names of all and every other Per- 


ſon or Perſons to whom the ſane doth, may, or 


P ſhall 


4 
/ 
[ 
j 
: | 
4 
1 
bh 
1 
| 


- ——— 


for and during the Term and Space of four Calendar 
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ſnall appettain, in Part, or in all, doth make Aſſur- 
ance, and cauſeth hiinſelf and them; and every of them, 
to be infured; loſt or not loſt, at and from 


to any Ports and Places wbere und bat ſoe ver, 4 Ses 


Shore, a cruiſing \ from Port 10 Porte, aud Place to 
Places) for aud A the Terim and Space of four Ca- 
Jendar” Months," upon the Body, Tackle, Apparel, 
Ordnance, Muni d. Artillery, Nont and other Furni- 
ture; of and in the Good Ship or Veſſel called the 
Goodfellow \Privateer, whereof is Maſter under God, 
for this preſent Voyage, Peter Zoyce, or whoſoever 
elſe iſhall-go for Matter: in the ſaid Ship, or by what- 
ſoever other Name or Names the ſame Ship or the 


. Maſter thereof, is or ſhall be named or called, begin- 
ning the Adventure upon the ſaid Ship, c. from and 
immediately following the fourteenth Day of June 


laſt; and ſo ſhall continue and endure until the ſaid 
Ship, with all her ſaid Tackle, Apparel, Sc. ſhall 
be arrived at any Ports and Places where and whatſo- 
ever, u cruiſing from Port to: Ports, and Place 10 Places, 


Months, commencing as above written, without Preju- 
dice to this Inſurance; the ſaid Ship, c. for ſo much 
as concerns the Aſſured, is and ſhall be valued (one 
Haff part of the Ship) at one thouſand Pounds Sterl- 
ing, without further Account to be given by the Aſ- 


ſured for the ſame. Touching the Adventures and 


Perils which we the Aſſurers are contented to bear, 
and take upon us in this Voyage, they are of the 
Seas, Men of War, Fire, Enemies, Pirates, Rovers, 
Thieves, Jettizons, Letters of Mart and Counter- 
mart, Surprizals, Takings at Sea, Arreſts, Reſtraints, 
2 Detainments, 10 all Kings, Princes and Feople, 

what 


«Detriment or Damage af the ſaid Ship, Sc. or any 

Part thereof: And in Caſe of any Loſs or Misfor- 
tune, it ſhall be lawful to the Aſſureds, their Factor, 
Servants and Aſſigns, to ſue Labour and Travail, for, 
PITS in 


or Quality ſoever, Baratry of the 
Maſter and —.— and of all other Perilis, Loſſes 
and Misfortunes, that have or ſhall come to the Hurt, 


. th... ACTS” 
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im and about the Defence, Safeguard, and Recovery 
of the ſuid Ship. ot any Part thereof, without Preju- 
dice to this Inſutance; to the Charges whereof we the 
Aſſurers will contribute each one according to the 
Rate and of his Sum herein aſſured. And 
it is agreed by us the Inſurers, that this Writing ur 
Policy of Aſſurance ſhall be of aa much Forœe and 
Effet, as the ſureſt Writing or Folicy of Aſſurance 
heretofore made in Lonbard Street, or in the Royal 
Exchange; or elſcwhere in London; and fo we the Af- 
ſurets are contented, i and do hereby promiſe; and 
bind ourſelves, each one for: his own/Part, our Heirs, 


corn; Adminiſtrators, and Aſſigns, for the true Per- 
formance of the Premiſſes; confeſſing ourſelves paid 
the Conſideration due unto us for this Aſſarance, by 
the Aſſured, at and after the Rate of- twenty Guineas 
per cent. and in caſe of Loſs (which God forbid I) the 
Aſſured to abate but two Pounds per cent. the Afſſurers 
being free from ail Average. In Witneſs whereof, we 
the Aſſurers have ſubſcribed our Names and Sums. 
Aſſured in London, this oth of Auguſt 1744; 1001. 
Charles! Pale, one hundred Founds: e received 
gift Auguſt, I 744 ffs 1432003 
And the ad Jurors facthes ſaid; 3 Gd 
«-Ship'GoodfeHow: was ſate at Jamaica, the 1th Day 
55 — one thouſand ſeven hundred and forty 
fbur; and ſailed from thence the ſame Day upon 
the Cruize in the Policy before mentioned; and 
.*6-rhat the ſaid Ship was an 'Enp//5 Privateer, an 
% duly commiſſioned as ſuch by the Lords Sk. 
e ſiogerd of the Admiralty of Great Britain,” 1+ 
„ And the ſaid Jurors further ſaid; that during all 
the Time bf the ſaid Cruize; there was open War 
carrying on by the King of Great Britain againſt 
the French King and the King of Spain ; and that 
on the Tenth: Day of July one thouſand ſeven 
% hundred and forty four, the ſaid Ship Goodfellow, 
in her ſaid Cruize, met with — Ship, wich 
4 dloney and Goods on board, to the Value of four 
uy * thouſand 


Executors, and Goods to the Aſſured, their Execu- + 
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<< thou ſand and two hundred Pounds Sterling, and made 
% Prize thereof ; and that alterwards, viz. upon the 
6 gaſt Day of Auguſt following, Peter Foyce,, the 
Captain of the ſaid Ship Goadfellot, being thro? 
<< Allneſs unable to continue in the Command of the 
e ſaid; Ship Goodfello, quitted the ſaid Ship, with 
„the Conſent of all the Crew thereof; and the Firſt 
t Lieutenant thereof, John Huſſey, was, by joint Con- 
c ſent of the ſaid Captain, and all the Sailors: and 
<< Mariners belonging to the ſaid | Ship, appointed 
Commander thereof. And the ſaid Jurors, upon 
AY their ſaid Oath, further ſaid; that the ſaid Ship 
. $.-Goodfellaw, under the Command of the ſaid Jobs 
% Huſſey: (on whom. the faid Command would neceſ- 
* ſarily. have devolved, in caſe of the ſaid Captain 
«. Peter Jeycès Death) was ſailing on the ſaid Cruize, 
„for a Port or Place called the Kzver of Dogs, to 
«© procure Water; and-afterwards, whilſt the ſaid Ship 
was neccflarily failing for the ſaid River 'of Dogs as 


«©, aforeſaid, and within the four Months mentioned 


«in the ſaid, Policy, viz. on the twenty third Day of 
September one thouſand ſeven hundred and forty 
four, the Crew of the ſaid Ship mutinied againſt the 
« ſaid Commander John Huſſey, and Officers; and 
by Force carried the ſaid Ship, againſt the Will of 
the {aid Commander John Huſſey, and Officers, 
&..who-could not reſiſt the ſame, back towards Ja- 
e Maca \ and, before her Arrival in Port there, 
* cauſeleſly, againſt the Conſent of the ſaid Com- 


„ mandetr Fobn Huſſey, ſeized the Boat, Fire Arms, 


e and Cutlaſſes belonging to the ſaid Ship Goodfelloto, 
& and carried off the ſame, and deſerted the ſaid Pri- 
'<< vateer 3 by which the ſaid Cruize was totally pre- 


„ op vented and loſt. for the Remainder of the ſaid four 


Months, from the ſaid twenty third Day of Septem- 
ber: And the ſaid: Jurors, upon their ſaid Oaths, 
further ſay, that the ſaid Ship arrived at Jamaica 
„ upon the 29th Day of September, in the ſaid Year 
„1744, and was there in good Safety at and after 
the End of the four Months aforeſaid; but was 


prevented 


e 8 "EIS 1 — 
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prevented by the ſaid Mutiny and eſertion from 
further purſuing her: ſaid Cruize: And the ſaid Ju- 
rors, upon their ſaid Oath, further ſay, that the In- 
« ſurance-upon-the ſaid Ship Goodfellow was made fer 
< the Account of Peter Joy 2: the Ownen,- and alſo the 
| Capiain for | the former art-of | the Crui as and that ö 
„ he faid Peter Joyce bad Iuterei in bs ſaid Sbip 
„ Goodfellow to ihe Amount of ibe Sum g in ſurrd; 
but whether, upon the whole Matter hyrthem the 
ſaid Jurors in Form aſoreſaid found, the ;aforelaid 
Charles Pole did undertake and promiſe in Manner 
and Form within written, or not, the ſaid Jurors 
„know not, but pray the Advice of the Court there- 
upon: And if, upon the ſaid whole Matter by: the 
ſaid Jurors in Form aforeſaid found, the ſaid Court 
„ ſhall-be of Opinion that the aforeſaid Charles Pale 
did undertake and promiſe in the: Manner and 
Form within written; then the ſaid q urors, upon 
« their ſaid Oath, ſay, that the ſaid Charles did un- 
e dertake and promiſe in the Manner and Form as 
the ſaid George Fiiagwald within hath declaxed, and 
aſſeſs the Damages of him the ſaid Gearge Fitzge- 
* rald, upon the Occaſion, beſides, his Coſt and 
Charges, about his Suit in this Behalf ſuſtained, to 
ninety and eight Pounds; and, for theſe Coſts and 
Charges, to forty. Shillings: But if upon the ſaid 
« whole Matter by the ſaid Jurors, in Form afore- 
„ ſaid, found, the ſaid Court ſhall be of Opinion, 
that the ſaid Charles Pole did not undertaks and 
«© promiſe in Manner and Form as the ſaid Charles 
Hole, by his Plea, hath alledged; theu the ſaid Ju- 
rors, upon their faid Oath, ſay, that the ſaid Charles 
&« Pole did not undertake and promiſe in Manner and 
Form as the ſaid Charles Polt, by his Plea, hath 
EE 1 Got on Soi Ar 
Upon this Verdict, the Court of King B Bench, up- 
on Argument, gave Judgment for the Plaintiff; 
upon which a Writ of Error was brought in the Ex- 
chequer Chamber; and, r twice arguing che . 
L | | dne 


— 
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the Judgment, by the unanimous Opinion of all the 
eight Judges of the ſaid Court; was reverſed. 

The Plaintiff brought his Writ of Error in Parlia- 
ment againſt the Judgment pronounced in the Ex- 
chequer Chamter. The general Errors are aſſigned; 
aud the Defendant has I there 1 is no 0 Erfor J and 
Wereupoi Iſſue is joined. | 

Argument for the Plaintift. | 

It is found, that by the Mutiny, G8. che Wing 
a Cruize was totally prevented and loſt, for the Re- 
mainder of the four Months, from the 2 3d September. 
lt is very, that Peter Jeyer had Intereſt durin 

the Crvize in the Ship, and found, that he had Intere 
inn the Ship to the un of the Sum inſured : 

That wh Ship as in Being at and after the End 
of the four — 

Tpe general Veſtion is, whether an Event has 

Waphencd, pon Which the "Underwriters, by the 
Term of the Policy," are to pay? ? 

Though different Accounts are given of the In- 
W's of Inſurances, yer they certainly were brought 
into Practice by Merchants for the Sake of To and 
in order to divide the Riſk. | 
The Nature of the Contra originally was; that a 
' ſpecified Voyage ſhould be performed free from Pe- 
rils: And, im caſe of Accident, the Ioſurer was, for 
a certain Price, to bear the Trader harmleſs. ; 

Hence it followed, that this Contract originally re- 
[late to the Safety of a Voyage particularly deſeribed, 
in reſpect either of a Ship or Cargo; and that the 


Inſured could not recover beyond the Amount of his 


real Loſs: Therefore, without abandoning what' was 
:faved'to the Inſurer, he could not recover the "whole 


| Value, except in date of a total Loſs. 


A very inaccurate Form of this Contract was an- 
ciently among Merchants, — drawn by: 2 
ſelves. 13. 70 Wengen, + 

It was brought into Ez gland by Nn obs came 
bos bead, and Tettled 0 Lombard. birtet. 1 
a — — 
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The Terms of this Contract, tho? very imperfectly 
War having acquired a Senſe from the Uſage of 
Merchants, the- Form is followed to this Day ; and 
| every Policy refers to thoſe made in Lombard- Street. 

Hence, contrary to the general Rule, Parole Evi- 
dence is agimitted to explain this Contract, tho“ in 
2 And the Words are controuled, or liberally 
Tape by the Intent of the Agreement, the Uſage 

rchants, and, above all, by judicial Determi- 
nations, which are the ſtrongeſt Evidence of the re- 
ceived Law of Merchants. | 
Upon theſe Policies, the Voyage, i not the bare 
Safety or Exiſtence of Ship or Cargo, is the Subject 
matter of the Inſurance. 

In Proceſs of Time Variations were made, by ex- 
preſs Agreement, from the firſt Kind of Policy: It 
being troubleſome to the Trader to prove the Value 
of his Intereſt, and aſcertain the Quantity of the 
Lofs, he gave the Inſurer a higher Premium to agree 
to eſtimate his Intereſt at a preciſe Sum, and to give 
up his Claim to what might be ſaved ; and the Inſus 
red, on the other hand, waved any Claims of Contri- 
bution, i in reſpect of Accidents which might obſtruèt, 
but not defeat the Voyage. 

To recover upon this Kind of Policy, the Inſured 
need only prove, that he had an latereſt, Fithout 
ſhewing the Value. 

Caſes where it might not be proper for the Trader 
to diſcloſe the Nature of his Intereſt, introduced a 
third Kind of Policy; where the Inſurer diſpenſed 
with the Inſured having any Intereſt either in Ship or 
Car 
Is theſe two laſt Kinds of Policies, valugd free from 
Average, and Intereſt or no Intereſt; it is manifeſt that 
the Performance of the Voyage or Adventure, in a 
reaſonable Time and Manner, and not the bare Exiſ- 
tence of the Ship or Cargo, is the Object of the Inſu- 
rance; and ſo it has been often adjudged, as appears 
by the ſeveral Caſes following. 

9 | Inſurance 
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Haſurance on a, Hoy uſed for a Packet: Boat from 
ee eee ae wer wich 
Rn oo fuer hee be Hou was taken, hy a,Swe- 
4% Ship en Met chea, between Sweden, and 
Great. Britain „After bęing gige Days er 
. 5718 Shjp, the He yras, retaken by an Eng- 
Man of W ar, Sees to Copenhagen, and from 
thence to.Harwich, where ſhe was, at the Time, of the 
"Tri A Verdict was given for the Plaintiff, ſub- 
ject to the Opinion of the Court of C. B. The Caſe 
Was twice * ꝗ— * by e and, then, by 
01 rs; an urt gave Judgment 
= gr the. lap, Hough, the Ship was then in Bei 
= Harwich. Queſtion ,. was. not, Whether the 
Property, oft 2g, was loſt. by the Capture; but 
Whether che, apture 1 was 4 PEA in 180 ne and 
ba happened. in che. Norge?! bag 
Inſurance onthe. Ship called the pn Caſtle Man 
War, from Jamaica to. England,” Intereſt, or no In- 
free of Average, &c. {I his Ship was in her 
Voyage compelled by. Storm 2 toſput into Anti- 
4% where Admiral, Xnotoles, being in want of a 
Julk for his. ae Serviee;; thought proper to 
convert the Ludlow-Ce le 10 5 U Ue—The Trea- 
dure op! ne ome in the te. 
215 1 bi yt e and though 
5 pence in oe that the Ship was exiſting, it 


ts” and N. * J 1 — a Verdict giv- 


from Jamaica being 


| — cog 
ms the 5 _——— <p" to recover, which he 
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nd, Collien. Mich. 17 Geo. 2. B. 

1181 ae eli. 2 5 — and from 12 

: Haltar and. from thence to London, valued at 

, 6 9058 un 15 reg... 0 Ship was chartered from 
Lenden to 17 0 thence to the. Nore, to re- 
gelbe 5 0 the Ereighter 3 and the Plaintiff 
V5 a. 1 e the. Id 1 The Ship arrived 
Abb rn Lets and was Joaded with, Wines by 
the Fights Greeſpondea t far her Return Voyage. 


Sensual Def aba : and 4 Sce P. 235. A 
ü 
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At Gibraltar the Ship” was ſeized by the*Suljbury ant 
Solebay Men of War. The Maſter was turned out of 
Poflefljon; and ſe ver of the Stilers inöpreſſed. The 
Captors procecded agaifiſt che Ship und Cargo as for- 
feited. The Ship was ordered to be! reſtored; -and 
was ſent by the Freighter*s Correſpondent Wich -a 
Cargo for Duntirt; where the" was afterwards overs 
ſer and loſt. An Action was brought by the Infared'; 
and thobgh it was relied on for the Defendant that he 
Ship was not-totally*lof; but had beerfdeliveied, af. 
ter the Capture,” to the Agent of the Freighter, and 
by him ſent Another Voßage; yet as the” taking at 
Gibraltar was à Breach ef the! Policy in the Voyage, 
whereby the Return Voyage was prevented, a ſpecial 
Jury gave the Plaintiff a Verdict for a total Loſs; 
and he had'Judgmtht accordingly. Storey and Brown. 
Nin, Id and, 19 Ges., 2. thee. l. x &&. 
Iafuraànce on the? Am, at und from any Port, or 
Place, or Degree gf Latitude, whereſoever the Ship 
might be on the 5th May 174 u, td any Part, Place, 
and "Degree'of Latithde, until her Arrival at London, 
nteteſt or no Intersſt, free of Average, &c. This 
Ship was a Tender t the Ships ſent to the So Sen 
under the Command of Lord Anſon, and proceeded 
to the Iſland of Juan Fernandez, where ſhe was un- 

loaded, and diſcharged the King's Service: But being 
in Want 6f Stores tot return to England, the was ſold 
for the Uſe of the Fleet, by the Captain, for 3007. 
for which he received à Bill on the Commiſſioners of 
the Navy, afterwards paid to the Plaintiff, the ſole 
Owner, together with the Freight, and all the Sailors 
Wuges, to the Time of the Sale of the Ship. The 
Flaintiff afid Owner alſo received. 64107. for the 
Freight of the outward bound Voyage, and 2590 J. as 
ſeven Months Freight,” being the Tims computed the 
Ship would Rave taken to return Home. An Action 
Was brought on the Policy ; and altho' it was inſiſted 
on for tlie Defendant, that the Ship had not been de- 
ſtroyed by any Perik in the Policy, but ſold by the 
Owner for the Ule g had, for 
ebe 3 " "me 
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the Conveniency of the Service, diſpoſed of her 2s 
was thought fit ; and that the Inſured had actually 
received a Price; and Freight for her, as having per- 
formed her homeward-bound Voyage ; to that, if 
there was any; Loſs in Point of Value, it would only 


be a partial and Average Loſs, which was expreſsly 


not to charge the Inſurers: Vet upon all the above 
Facts (agreed between the Parties) as the Ship had 
been rendered incapable of performing the Service for 
which ſhe was fitted out, viz. attending the Fleet in 
the auth Seas, and Home, the Plaintiff recovered a 
Verdict for à total Loſs, by z ſpecial Jury, agteeable 
to the Directions of the C -QuIt.. Hanbury and King. 


Mich. 19 Geo. 2. B. R. 1746. 


Inſurance on Goods in the Durſt Galley, Intereſt 
or no Intereſt, free of Average, &c. at and from Ja- 
maica to Briſtol. The Ship was, in ber Voyage, ta- 
ken by a Spaniſo Privateer, and carried into a Port in 
Spain; | where, after being kept eight Days, ſhe was 
cut out by an Engliſb Privateer. The Inſured brought 
an Action on the Policy: The Inſurer inſiſled it was 
only an Average Loſs, the Ship and Goods exiſting, 
and, by Statute, were to be reſtored to the ren on 
Salvage: But it was determined, and, by a ſpecial 


Jury, a Verdict given accordingly, that, notwith- 
ſtanding the Exiſtence of the Ship and Goods, yet the 
inſured Voyage being loſt, the Plaintiff was intitled to 


recover upon that Policy. Dean and Dicter. . 


19 Geo. 2. 1746. B. R. See P. acg 


Inſurance on the Diſpatch Gall, 3 or 


Intereſt, free of Average, &c. from Jamaica to Hull 
In her Voyage ſhe was taken. by a French Privateer. 
and carried to Hamburgb; and, after being twelve 
- Days in the Hands of the Eoemy, ſhe was retaken hy 
Hurſt, Maſter of an Engl Ship, and brought to Lon- 
don; where ſhe was adjudged to be reſtored to the 


Owner, paying Salvage. The Owner ſold the Ship, 


and paid the Salvage. An Action being brought on 
the Policy, notwithſtanding the Ship had not been 
* loſt, but was ſold by the Owner, it was held to have 


been 
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been a Loſs of the Voyage; and the fpecial Jury 
gave a Verdict accordingly. M hilebead and Bance. 
Mich. 23 Ged 2. 1749. B. & | 

Many lh. es Sorts of Inſurances upon ate "Aung 
of Things: in the Nature of Wagers, or Bargains up- 
on Contingencies, have been introduced; concerning 
which the Agreement of e ce is the Rule which 
erns, 7 4 

That a Man ſhall How fuch a Time; that one 
Man ſhall outlive another: that a Voyage ſhall be 
performed in a given Time; that a Ship ſhall arrive 
at ſuch a Port before ſuch a Fair; and every other 
Contingency, may be inſured. at a 6xed Sum. 

Many Merchants, with a View to their own Gain, 
as well as public Service, deſiring to engage in fitting 
out Privateers, the greateſt Expence of which con- 
fiſts in the Outſet, the Victualling, the Stores, the Ad- 
vance- money paid the Sailors, &c. they bethought 
themſelves whether they could divide the Riſk by In- 
ſurance. 

By the firſt Kind of ee (Open Policies) they 
could not do it, becauſe there was no Cargo: And 
the Value of the Ship was not the Meaſure of the 
Owners Expence and Riſk. 

They could not do it, according to the; ſecond or 
third Kind, deſcribing any particular Voyage. The 
Way, therefore, taken was to inſure the Ship from 
all Perils enumerated, as a Privatger, /o cruiae during 
a limited Time: And ſuch. Inſurance of Vets. 18 
a modern Practice. HO 

© The very End of this. Contract fn, that be Ca- 
pacity of the Ship to cruize notwithſtanding \the | Perils, 
and not the Exiſtence or the Property of the Ship. at 
the End of the limited Term, is the Subject matter of 
ſuch an Inſurance: And this is not only the obvious 
Meaning of the Parties to ſuch a Contract ; but judi- 
cial Determinations have declared this to be the ente. 

N. uma for three Months, from the 21ſt Decem- 
| 2 the Salamander Privateer, to any Port 
or Places whatſoever, Intereſt or uo Intereſt, free of 

84 Average, 
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ä Average; c. The Privateer was taken in the ſecond 
Month by 4 French Man of War; who took the 


Captain, and moſt of the Privateer's Men, with the 
Commiſſion and Proviſions, on board his own Ship, 
and was carrying his Prise into France. : On the 25th 
of | February the Privateer was retaken by an Engiſh 
Ship, which took the "Salamander with her on a 
Cruize, and then carried her into Liſbon, where ſhe 
remained An Action was brought on the Policy, 
and la ſpecial Verdict found; upon Argument of 
which, the Court of King's Bench unanimouſly gave 

ent for the Plaintiff: And againſt this Judg- 
ment no · Writ of Error was ever broughs, Pond and 


Hug. See Page 236 and 246. 


HAlaſurance on a Privateer en two . 
the firſt Month ſhe was taken by the Enemy, and re- 

er Admiral Martin; who, before the End of 
95 firſt Month, ſent her into Briſtol. The Pri- 
vateer had received no Damage in the Engagement 
in which ſhe had been taken, but what might have 


been repaired' without any great Expence, if ſhe could 
have been put into a Dock: But when ſne arrived at 


Briſtol, the Docks were full, and Workmen ſo ſcarce, 
that ſhe could not be repaired before the Term in the 
Policy expired. The Plaintiffs brought their Action: 

The D inſiſted, that, the Skip, exiſting (he 
not having inſured againſt the Fullneſs of Docks and 


Scarcity of Workmen) hie could not be liable for a 


Loſs: Vet, as the two Months Cruize was loſt by a 
Peril within the Policy, the Plaintiffs had a Verdict. 
Fenkins and Roberts againſt, \Mockenzit, 5 Mich. 2 3 
Geo. 2. 1949. See: P. 223. . wikk 

An Action upon the very ame Policy naw in quel. 
tion againſt another Under writer, in which the Plain- 


tiff declared verbatim, as in this Caſe. A Verdict for 


the Plaintiff, by a ſpecial Jury, agrecable to the Di- 


rections of the Court. Jodgment accordingly. The 


Defendant brought a Writ of Error; but, deſpair- 


ing of Succeſs, ſuffered it to be non: proſs d, and 
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paid the Money and Colts. me and Wainbouſe, 
23 Geo. 1749. K. B. 

The 'Legiflature: has conſidered the Inſuranee of 
Privateers-as beneficial, and plainly underſtood that 
the Exiſtence of the Ship was not the Subjec-marter | 
of the Inſurance. 

An Act of 19 Geo. 2. which prohibits Inſurances, 
Intereſt or no Intereſt, provides, that Aſſurance on 
private Ships of War, fitted out by any of his Ma- 
jeſty's Subjects (/olely to cruize) againſt his Majeſty's 
Enemies, may be made, by or for the Owners there- 
of, Intereſt or no Intereſt, free of Average, and wich- 
out Benefit of Salvage to the Aſſurers. 

There was no Occaſion to except the Caſe of Pris 
vateers, had the Exiſtence of the Ship been looked 
upon as the only Object; the Value of the Inſurance 
might have been confined to the Intereſt in the Ship. 

Upon ſome of the Reaſons and Authorities above 
referred to, as well as others, the Court of King's 
.- wh gave Judgment in this Cale for the Plains 
dl 
The Obj 3 to din 1 of ths Court of 
King's Bench, principally relied upon, ſeem to be 
theſes 14; 

Iſt Objection. As the Ship exiſted at the End of 
four Months, nothing was to be paid; the Inſurers 

only undertaking, that be Slip ſhould not be totally 
loſt, or deſtroyed: within that Time. | 

Anſwer. This Objection proves, that if, during the 
whole four Months, the Ship had been by Force turn- 
ed into a Fire Ship or Tranſport; detained in Port 
by an Embargo; taken and kept by Privateers; 
atreſted and detained by Princes; ſo diſabled in a 
Storm the firſt Day, as not to be capable of going to 
Sea during the Time; provided the Owners had the 
Ship or her Hull again, the Inſurers were to pay no- 
thing; which, beſides contradifting ſo many Prin- 
ciples and Authorities, proves more than will be ſe- 
riouſly contended for, and drives the Reſpondent to 


another Objection, 
2d Ob- 
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⁊d Objection. Suppoſe the Meaning was to inſure 
the Ship's Capacity to cruize (notwithſtanding the 


Perils mentioned) during four Months: Yet unleſs 


ſhe was prevented by any of the Means mentioned in 
the Policy, during the whole Time, nothing is to be 
paid; for the Inſurance muſt be taken to be only 
againſt the intire Loſs of the whole Time, but here, 
in this Caſe, the Ship cruized Part of the Time. 

Anſwer. At this Rate of arguing, if the Ship was 
ſafe at any Time on the 15th June, there never could 
be a Loſs afterwards. Though the Ship had been 
burnt,” ſunk, or taken, on the 16th, the Inſurers 


would not be liable; which, beſides contradicting all 


the Authorities in the Caſe of Privateers (in every one 
of which the Ship had cruized ſome Time) reduces 
the four Months to the firſt, Inſtant of that Time; 
and therefore is a flat Contradiction to the expreſs 
Terms of the Policy. nenen 

3d Objection. If the Ship's Capacity to cruize, and 
not the bare Exiſtence of the Ship, was the Thing 


inſured, it is not found that Peter Joyce had any In- 


tereſt in the Cruize; only that he was Owner of, and 
had Intereſt in the Ship during the Cruize. 
Anſwer. The Property of the Ship carries an In 
tereſt in her Capacity to cruize. A public Law, ha- 
ving given Prizes taken by Privateers, to and amo 
the Owner or Owners of ſuch Ship or Veſſel, and the 
ſeveral Perſons that ſhall be on board the fame, in 
ſuch Shares and Proportions as ſhall be- agreed on 
with the Owner or Owners of ſuch Ship or Veſſel : 
And to ſuppoſe the Owner to have parted with his 
whole Intereſt in the Uſe of the Ship during the 
Cruize, and yet to have retained his Intereſt in the 
Privateer during the Cruize, is to make an Intend- 
ment contrary to the Averment in the Declaration, 
and finding of the Verdict; and to ſuppoſe a Caſe 
which never exiſted in Fact, that the Owner of a 
Privateer lets ber out, on Freight, to cruize as a Pri- 
vateer. . | 
The 


Q20 2. 


Of Polens of A8syRAnCY. 267 
The Parties on this Contract have agreed, and un- 
derſtood, that the Uſe of this Ship was attendant up- 
on the Property; For they have inſured the Ship's 
Capacity, and valued it on the Ship. 

Thee have been judicial Determinations, and one 
upon this very Policy, in Favour of what the Plain- 
tiff in Error contends for, unreverſed and unappealed 
from. People probably have tranſacted Loſſes upon 
their Authority, and entered into Contracts, accord- 
ing to the Senſe judicially received. In mercantile 
Contracts, eſpecially for the ſake of Certainty, it is 
better to adhere to Deciſions, even if they were at 
firſt erroneous. All new Contracts are made in the 
Senſe of the judicial Determinations: And, ſuppoſing 
an Interpretation at firſt wrong, it becomes after- 
wards unjuſt to vary from it, and highly inconve- 
nient. | | 


1. The Inſurer being. by the Terms of the Policy, 
free from all Average, the Plaintiff could not be in- 
tituled to recover, but in Caſe of a total Loſs; and 
the Ship being found by the ſpecial Verdict, to be in 
good Safety, at her proper Port, at and after the End 
of the four Months for which the Inſurance was made, 
there could be no ſuch Loſs. 1 
2. The Ship alone is inſured, and not the Cruize; and 
to contend otherwiſe is not only contrary to the ex- 
preſs Words, and plain Meaning and Intention of the 
olicy, by which the Ship alone is repeatedly ex- 
preſſed to be the Thing infured ; but it is alſo con- 
trary to the Nature of an Inſurance; the Safety of the 
Ship itſelf, or of whatever elſe is the immediate Ob- 
ject of the Inſurance, being the only Thing inſured ; 
and not any uncertain Benefit which may ariſe to the 
Owner by Means or in Conſequence of it : Nor can 
any ſuch conſequential Benefir be properly the Sub- 
ject· matter of Inhrance, as it is not capable of being 


- 


eſtimated. Butz 
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3. Suppoeling the" Crijize; of the® Benth of the 
Cruitze; or the free Uſe of the Ship for . — 
to be the Thing inſuredd; yer even bf aby N 
there is no Lo e W Web 
till within about 4 Fortüfgfit vf the Whole 


Intereſt in the Cruize, but only in the Ship itſelf; 


and to recover in an Action upon a valued Policy, 
the Plaintiff muſt aver an Intereſt in his Declaration, 


ary laſt, as on che Thurſday and Friday N to 
of Ex- 


of the who! ine; and 
'of the Value of 4200“. 
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dn be derne reverſing a Judgment 
Lok. be, and the lame 

affirmed ; and that. 1 ee 

405 it is further. ordęred, that laintiff in, Error 
do per 0 caule- ob paid. 5 efendant_in_Er- 


Af the Sum of 3 I, for his a. this Houſe; 
5 C. Cler Pal, 


9 _— on the co ines tale. 1 4 = 
f 58 in our humble Opinion, the chief Thing 5 ne- 
ceſſary to the forming of a right Judgment of the Caſe 
was to ſhew wherein the Words of. this Policy differed 
from thoſe of other Policies made at Intereſt or n 
Intereſt; on which, in Caſes ſomewhat like this, In- 
ſurers had formerly been obliged to pay total Loſſes. 
For it appears to us; that when this Cauſe was heard, 
it was not ſufficiently explained to the Judge and the 
Jory, that although it is ſaid in this Policy that the 
Aſſuxers ſhould ö free of Average, it is not ſaid thete- 
3 _ the Inſurance ſhould be toit bout Benefit f Sal- 
which Clauſe eonſtitutes the main Difference 
beben Polten gude on Intereſt: or no Intereſt, and 
thoſe made om real Intereſt; a Renunciation of the 
Salvage being! never made in the latter. Hence on 
Ships inſurede at Intereſt or no Intereſt once taken, 
although afterwards rètaken, che 'Infurers: have been 
condemned to pay total Loſſes, becauſe they tenounced 
the Benefi of Salvage. In Inſurances made at Inte- 
reſt or no Intereſt, free from Average and without Benefit 
% Salvage (which, though they are very hazardous, 
bigh Premiums will tempt Inſurers to under write) 
the Words of the Policies clearly import, that ſuch 
Inſurances are to be underſtood merely as Wagers, 
that the Ships ſhall make the Voyages mentioned in 
the Policies, and the Infurers ſhall have nothing to 
do with Averages or Salvages. If in the preſent Caſe 
the Policy had been made with this Condition, & not 
to have any Benefit of Salvage, probably the 
Court of rng e ger e e whe -ireral Wye of 
Tah - uit Pal the 
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the Words, and the former Deciſion on ſuch Policies, 
might have confirmed the Sentence given in the Court 
of Kings Bench, condemning the Inſurers to pay a 
total Loſs ; fince the Ship, for the Time the Muti- 
neers were Maſters of her, might be eſteemed as loft 
to the Owners, and the Inſurers had renounced the 
% 
2dly, With regard to the Caſe of Pond and King, 
cited by the Plaintiff's Counſel, where a Ship being 
taken, though afterwards retaken, the Inſurers were 
condemned to pay a total Loſs, we obſerve that in 
the preſent Caſe of. Hitzgerald and Pole, it is only ſaid, 
that it was an Inſurance /oft or not left. free from all A. 
verage. In Pond's Policy (See P. 236.) after the Words 
o be free. of Average, follow and without Benefit « 
Salvage, which: this Policy has not. We alſo find in 
ſome of the other Caſes of Intereſt or no Intereſt Poli- 
cies, alledged here, that a Stop is made after the 
Words fret f Average ; and perhaps they might con- 
tain the other Condition alſo, without Benefit of Sal- 
vage; ſo that all thoſe Policies might differ from the 
| preſent one, and prove nothing in its Favour. 
21 In the Argument for the Plaintiff it is ſaid; © The 
general Queſtion is, whether an Event has hap- 
pened upon which the Underwriters by the Terms 
of the Policy are to pay? ꝰꝰ˖ꝛ |} | 
No it muſt, we think, be allowed that ſomething 
did happen for which the Inſurers had made them- 
ſelves anſwerable, and that was the Baratry of the 
Mariners. For the Mutiny of the Mariners, and 
their actually taking the Command from the Maſter, 
was certainly Baratry; and the Ship, during the 
Time ſhe remained out of the Power of the Captain, 
might be conſidered as loſt to the Owners; but as 
the Mutineers carried her back to Jamaica, and there 
left her, and the Benefit of Salvage was not given up 
by the Inſurers, it was no total Loſs, and nothing 
elſe could be demanded, than what was proved to 
have been loſt by the Mutiny. Now as it appears 
that the Crew actually ran away, within the ä 
855 | or 
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for which the Ship was infured, with Part of her 
Fire- arms and Boats, Things expreſsly mentioned in 
the Policy, and included in the Valuation of the 
Ship, how much or how little ſoever this might 
amount to, it certainly was no Average, but a partial 
Loſs for which the Inſurers were liable to pay: 
And though we are ſenſible that the Inſurers had no- 
thing to do with the Succeſs or Miſcarriage of the 
Cruize, yet, as it is well known to every Inſurer that 
the Amount of the Proviſions put on board for the 
Uſe of the Voyage, and the Money advanced to the 
Sailors, are uſually included and inſured in the Va- 
luation of the Ship, it is a Queſtion with us, whether 
the Conſumption of the Proviſions by the Mutineers, 
whilſt they had the Command of the Ship, and 
neglected the Service of the Owners, ought not to be 
conſidered as a Loſs to the Owners, which the In- 
ſurers are to make good? £ 755 : N 
Thus much we have thought proper to alledge for 
and againſt the Defendant's Caſ. 2 7 251 
As tc e Defendant's Caſe, it may be obſerved that 
one of the Reaſons alledged for affirming the Judg- 
ment of the Court of Exchequer, is, that the Inſur- 
ers being by the Terms of the Policy free from all 
Average, the Plaintiff could only be entitled to re- 
cover in Caſe of a total Loſs. But in our Opinion 
the Inference is not juſt; for the Stipulation to be 
free from Average did not make them free from the 
actual Loſſes ſuſtained by Baratry and Mutiny, which : 
were never comprehended under the Word Average. 
Though inſerting a Clauſe in Policies on Privateers, 
not to be liable to bear any Loſſes reſulting from the 
Mutiny and Diſobedience of the Crews, may be a 
very prudent Conſideration for the Inſurers in Time 
to come, it was not done in this Caſe, where, by the 
Words to be free of Average, could only be meant 
that the Inſurers ſhould be free of all Damages reſult- 
ing from the Cruize, particularly what the Ship might 


ſuſtain either in attacking or being attacked, 'crowd- : ' 


ing Sail, or chacing, and thereby loſing or breaking 
—— . 
8 
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any Thing, Dama ſuſtained by: boarding; runn 
| Tool of other Veſft Sh receiving Shot in her Hull = 
Rigging, Gr. We make no Doubeg but that; if a 
Fo! te Demand had been made by the Inſured for 
Things run away with. by nee, as In- 
s would have paid it. (See P. 24. 
"I ſinformation perhaps led the. Inſured to oy — 
her. this. valued Policy would not have the ſame Ef- 
oy as other eben on e no Intereſt 


k 4.4 wg © 


fr a. owl U Vol. 1. 'P. Ig, 
e ue 12 to be inſured, on 

7 25 u Haden from Vera Cruse to TLondhn,, In- 
tereſt or pg: Iotereſty free. of Average: and withour 

| Bepehir « of Salvage. 

The Ship wat, lief bande (lac by Order Et che 
9 — of Mexiro, and the Spaniards turned her into 
2 Man of War, called her che St. Philip, and ſent 
her as Commodore, with a Squadron of Spanſb Men 
of War to the Havanna, they having firſt taken out 
the South Sea Company's Arms, and made ſeveral 

tions in her, and there was a War between 
3 Erg ud and Spain, and Gibraltar was actually, Wh 
by The Spaniards. 
The Defendants Jon. ths 7 5 5 af; iminary 
Articles of Peace; before the "Seizure # pr he Ship, 
and therefore inſiſted, that this Seizure did not alter 
; the; Property, and. conſequently the Defendants were 
not liable; for if the Property was not altered, this 
Inſurance made by the Plaintiff, who had no 8. 
cannot bind, as nothing comes within the Policy 
bpt a total Loss 3 and though there be theſe general 
Words in the Policy, Reſtraint : or 3 by 
"Princes, re Chief Juſtice, dec}ai * 7 
a War might begin without an actual D lation 
roch- 


* 
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Proclamation, as in this Caſe by laying Stege to 
rallar, a Garriſon Town; thou 15 re mi ght s 
Depredations at Sea between Princes in Arnie? fl 
which Letters of Marque, en might be Wanted! 
2dly, As a War may begin by Hoſtilities only, {6 
it may end by a Ceſlation-of Arms; and tfiefe -preli2 
minary Articles being ſgned before the Sxixute pf tlie 
Ship, and · thete being a Ceſſation of Arm ee thOUgl 
the Ship being — notiee , takin 
by Eertiies unleſs the. Jury took the Caption tq 
from the Time tha: Arts were ſeized, Which wüs 
ore the Articles, and chav was- left to the Jurys 


2dly, Suppoſing he Ship „net tiken) / 
pet 


Quere,| whether this Detention for neat c 
a Year, was in thoſe Sotts of Paliviesy- viz" J 
or 10 Intereſt, a Detention within che PIN of hes 
ther in ſuch Policies, the Inſurers are ever liable, bus 
in Caſe of a total Loſs z and if fog e 
afterwards. reſtored, then he directed the Jury to fid 
for the Defendant; tllis, hes ſaid: de dn. the 
Cuſtom or Uſage among Merchants ; Lund the Jury 
gave a Verdict for the Defendant, but did ur declafe 
upon what Paint; but they: muſt be of Opinion, ſpe 
was not ſetzed in Time of War, and chat tler cfore. 
the Policy being Intereſt or no [rteriſty? the; Aſſurer 
age, becauſe there was no ots. OE 
In this Caſe, the Infurance wt made mils by fie De. 
flores fot che: Plaintiff; and Deſvr is Name 
on the Policy, and — Tat ye Was Bled up 
with theſe Words, I made ibis fon the Benefit if $ Spene | 
cer; and no Date, and it was admitted thie a | 
was well beought by Ceſtui que Truſt, Lex M. 775 
287. Spencer and Franco, at Cad 1. ; 
65, By the Law of Nature, in War gp Fre 
wie ＋ 4 to us, which, arę either £qu . 4 
ing due unto us, we cannot atherwiſe oh: 
_— LY is ſuch a Mark as does infer Damage tg 
the guilty 1 by a fit Meaſure, of Pyniſhmenc RA 
and by $7 ations, -ngt only he that wages 
War. 94 a Juſt K 0 but * one in folerpn way | 
and 
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End and Meaſure, ia Maſter of all, he 
wk * 5 in that Sepſe, that by all 

tions, poth himſelf and they that have Title from 
are to he maintained in the Paſſeſſan of them; 
= t:extetnal Effect we may. call Dominion. 
Cyrus, ip Naben, 54 Itivancuerlaſting Law 
5 Men, that the Enemies 
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Money ſhould be — 4 — Law 
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222 Mer isa common Agreement, whereby the 
IL War become the Takten an From 
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— rob eurgl — Bf: our, 
1 — their Gugrds, for till ben e 
meint g Andlascthe Law of Nations is the 
Lan a Man, ſd likcwiſe of a Thing y and 
therefgre Good and Merchandise are properly ſuid 
tg) be. 9838 hen they are carried in, p 
Bs of that Ptinee or Ste by 2 
Hot were talen, or þ ineuthe Fleet; or iwo Mau 
or ene Place where the: Navy of the Enemy rides: 
For then it is that the Recovery feems to./be'paſt! all 
Hope: Hod cherefore the Canem Law of this Realm 
calls ſuch a Takiag a bs Captio in Jure Belli, 
and in 7 R. 2. an Action of [Treſpaſs was brought for 
Ws and certain Merchandise nen, e- 
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fendant pleaded chae he did wake chem in & bann Mer“ 
on les Normans t font enemies le rey: And it wit 
that the ſume Plea was geod. Add in the 
Year/1 6164) a Merchant had u Sp uri Merchandize 
taken by a Spaniard, being an Enemy] a Month after 
8 
her was * 
fach -#'Pollefion-of che Enemy ee ene 
of. tile Fertercſty anch the ae aftertwakch Battle 
gained e Property. Mh, BF. Co. 
Furs. . ee 1 N l. 7 Ed. 4 
I. 4, 2 n e e en 315 ORD 
e adde d, 0. Ciotans 8g hal, e wht 
every oſſtfffoh chat -rpou)ifies ena C Caption 
makes it beten the- Optere but d — — 1 
that bs, when he Prüe Goth 5. with the 35 
my; or- remind in bis Poſſeſſion by che Spuce of 
24 Houre but a5" this is u nel Law, ſo it . con- 
ceiveck co de salut de antient Jedements of: the 
Civil Bari; ad a the modern Practièe of "the 
Common Law: For the Party in the ariticeir Free- 
dent doth not mention by his Ples, ent the Prive 
dick ar wit the Enemy, bur generally that 
the fame was 
W BA. C. 1* 9. 
* Pkg 
After Notice of Loſs, the Wifured!; either be- 
he bath infored the mot ef his Adbentüte, or 
in order to have the Affiſtance of "the Inſurers, hen 
chere 1 Hope of recovering the Aevednite, thay 
wake 4Revunelation of the Ladigg te the Niete 
and then he comes in himſelf in the ROK, of an. — 
ſorer, fer fo much as ſhall a berg of 
the \dyenture beyond the Value ae 
otl ir che Merbhant hall r an Pant 
=. Wer wen in the 'Policy for 
purſacꝭ and endeavony's — ory. . 1 
Adventure, after a Misfortune; -t6 which the Aſffufers 
are i eonkridurs, Err being but * Trouble 0s 
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give Eaſe to e Inſurers. Malloy, B. 2. C. . H. Ae 
a OO 2. 855 Mr rde Lit 

ni e 175 9 at King's Bench. 


2 Magen, $0 45 N W. 6 7e 
T2732 133 2 ee ” 
68. This. ' way, an Abe on. 1 -Inſu-; 


rance, dated: 46th, 5 5 17561 ane on the Ship. 
David and 8 1205 the other on the Goods on 
board the ſaid Ship. She was hound fram sed 
land to the Streigbis or Liſton, andt inſured ellen 
"ep W out hours arrived at the Port of her Diſ- 
ge; and both the Ship and Cargo were valu 
8 05 ſubſeribed; And it us agreed Hy 
Cale Loſs it ſhouft be lawful: for the Inſuters to, 
Farbe . labour, travel, Ge. — — Recovery pf 
art, and that the a ee be; conſidered as ran 
Average Loſs ; and if che Ship ſailed wi r 
n the Premiums fn perxeturbed. 1 .c 
On the goth Decemben x 77 56, ſhe: N Skeb wks 
Fu and; - together with' the: Maſters, Marg, and 
all the Sailors, carried into France; and after he had 
been in the Cuſtody: of the French eight Days, l 
| retaken by an Engliſh Privateer, and on Pawn, 1s 
1757. ' brought 1 into Miſord Haven 
It was proved that Notice, of her Arrival at l. 
ford Haven was given to the Inſurers, and that-theOwns, 
ers/ intended; to abandon her; and that afterwards dhe 
See conliſted of periſhable Goods, was ſpoiled, 
wo Queſtions were made at the Ban: 
Aſt, Whether this Capture of the Ship. was not 
Far a Loſs of her or the Nn ſo ene a6. 0 
make the Inſurers liable? 9 | n 
Adly, Whether the inſured hag not a Rübe 0 
abandon her? - 
And after two een the tad Chief Jaltice 
delivered the Reſolution of the whole Court, and ſaid, 
that it was nat neceſſary to confine the Caſe to theſe - 
two ſpecific Queſtions ; but that the general Queſtion | 
was, Whether the Owners had on the.18th of Jang». 
5. @ Right to aw the Value of the 1 
| an 


rere fein 277 


and Cargo from the Inſurers on abandoning: them ? 
for that as the Plaintiff hath then offered to abandon, 
nothing that hath ſince happened can alter his dane.” | 
That the firft Point argued was totally immaterial, 
chat is, whether by this Capture the Projerty was 
fratibferret! according ro the Law of Na ations ; for this 
Gent n can ariſe bur in two Cafes, iſt, ay an 
ner and à neutral Nation; and 24, be tween an 


L. ig and a "Neck 7285 ; . 
„That th al Rule as to chan of Property. 
was al 05 e vl Law, en que 8 700 ropere 
ſtatin 79f7e unte {Phat nothing is taken till the 

Fight'i over, and the Fight is not oyer until the Pur- 
9 0 0 1 Ind "that * N02 the proper Definition 
0 | 

Tr Revere Writers have drawti various Lines by | 
abr) Roles; - which States from equitable Cook. 
deririghs ogg altered; but the Subject is merel) ft 
500 % d does ,not depend upon Reaſon: 
have faj that à Ship is taken, when carried 2 

2 n ih when in Cuſtody within their ſtrong 
Hors Others, as 'Grotius, Law 14, have made 
__ dür Hours the Criterion; and others ſay that 

is taken when carried into che Ene emy's Port. 

A Ee he had taken the Trouble to ſpeak to Sir 
Ce e Te to inform himſelf of the Practice of Up 
Cour of Admiralty « on theſe Occaſions, and was 
formed, that it was there held, that the Pro 
ty was not diveſted, ſo as to change the ASE 
till the Ship was condemned and fold; and men- 
tioned à Caſe determined there in 1695, where a 
Ship was taken fourteen Weeks, fold twice, made 
ſeveral Voyages, and yet was reſtored to the Owners, 
becauſe: not condemned; but whatever Fayour may 
be Nb as between Vendor and Vendee, that cannot 
affect an Inſurer; for he muſt pay the Value though the 
Ship be retaken'; and w W ther the Ship be FOO 
or hot, he muſt bear the 1 oſs actually ſuſtained. 


. That i is, What me take — Enemy immedia!e!y eee 
dur Property. To) That 


Lad the Voyage! defeated.— 0% gig gn 


tlie Inſured ; and that in the ene the Loſs 


total, and there is no colour to 


two Days 


$78 of Potretx nfo rout 4 * . 
ee peſtiom made ua, whether the In- 
had their Hlection to abandon. This was a 
e on eee eee, ve 
| oyage'z the Freight was. loſt; an 
Sher 5 be ur 5 worth the Expence of purſuing 
it and that all the Books agreed that the Inſured may, 
1 ſuch Circumſtances, abandon ta the Iuſurers. 
* That every! Argument a le to the Ship: held 
good as to the God. 1 'be Cargo was peri 


*" That the At af Parlianteot/* did. nat f. the 
total Demand, but put the Inſurers in the Place. of 


and continued 
that the Property 
was not diveſted it might as reaſonably be ſaid that 
the Property was not altered, if æ Ship was ſunk and 

Ae r weighed up again. All of Opinion 
that the Lo was F aue de the 


-was total at the Time of the C 


Inſured had a Right to abandon. 


69. Policy of Aſſurance to warrant a Ship for 


wire Months; the Ship did not periſh within the 


1 of twelve Months, being ada Calendar 
, 48: January, February, &c. but within twelve 


| Make reckoni tyreight Days to the Month. 
- Refalved thar che Palicy 


icy was not forteited. Cited in 

Sir Wuollaſton Dex's Caſe. enn on Ra B. 2. 

8 2 by Fa, * 2 N Vil Arness F 
Sen Ix 5 


Of Botiomry Bands. 


DF Iv lis che Act e Mo- 
hey on a Ship's, Bottom, by engaging: the 
* ! for the Repayment ; ſo that in caſe ſhe miſ- 
- Tarries, the Lender loſes his Money; but if ſhe finiſh- 
es her f TIE. and arrives in Safety, the Borrower i 13 
tore pay the Loan with a Premium or Intereſt agreed 
is e per 15 always adequate to the Riſk; 0 and f this 
Prize AR of 1956,” © 580 


t 


4 Gesel FAddvinnty; 2 

be denied or deferred, the Lender ſhall have 
2 Wy bfg o we; 7,505 Av 43 

21 is likewiſe. called a fant Mienen, pn 

gabe, and ſometi mes un Marin, though im- 

rly © for-notwithſtanding the Intereſt in theſe 

nttacts is always much larger than that the Law 


for Monies lent on landed Securities, yet it 


as marine Loans are fur- 


i never accounted U ſary, 


niſhed at the Hazard of the Lender, which the o- 
thers are not; and where the 'Riſl is greateſt on the 


& advanced Monies, the Trey: 
ſo too. MI ren en 


1 Reaſon to be 


«EFT. TE IT} | 


> Moneyllent vn Botrotary is commonly on the Ship 


only, though ſometimes it is upon the Perſon of the 
Borrower, and ſometimes on both. Phe firſt* is 
where a Man takes up Money, and obliges himſelf, 
— if the Ship agreed on arrives at ſuch a Port, chen 

repay the „vith the Intereſt ſtipulated; but, 
af the Ship miſcarry, then nothing T. But when 
Money is lent at Intereſt it is delivered at the Peril of 
the Borrower, and the Profit of this is merely the 
Price of the Loan; whereas the Profit of che other is 
. #'Rewatt: for the Danger and Adventure of the Sea, 
which the Lender takes upon himſelf, ao makes the 
Intereſt lawful.. Lex Mercat. red. 123. 


2. By Stat. 19 Geo. 2. it is enacted, that aber thie 


| ' of Auguſt 176, every Sum lent on Bottomry, or 
at Reſpondentia, upon any Subjects Ships to or from 
the Eaſt Indies, ſhall be lent only on the Ship, or the 
Merchandizes laden on board her, and fo « in 
the Condition of the Bond; and the Benefit of Sa. 
vage ſhall be allowed to the Lender, his Agents, c. 
who alone ſhall have a Right to make Aſforance oh 


eee, and no Borrower of Money Pen 


1 


* Bonn x Toms de.commence de. mew 
e. e A*. les cbtes 2 Normandi ie. 8 une eſpece de contract, 

pret à la gelte avanture, affipne fur la quilſe du vaiſſeau; 
— Hy I'Aſorance en ce qu'il n'eſt riet di en vertu de ce con- 


. "xvcae, — ce cas de 3 mais n. le navire * 
tive à hon port. Sa 
| + der Lis; 206, 20). 
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bs Of Pos e 1K of 4a ns 
| ———— Doſanatie, n aſoreſaid, ſhall res: 

over more on any Aſſurance: than the Value. of his 
| on«tbeiShip ar Effects, excluſive of the Mo · 
ney berrowedhs nd if the Value of his Intereſt 
doch not amount to the Money borrowed, he ſhall be 
reſpvnſ ble to che E. ender for the Surplus, with lauful 
Intereſt for ache ſame, together with the Aſſurance and 
all Chargessut f ce not ichſtanding the Ship and Ner- 


. » 136 Phe Daſendant had lent 300 . an Bottomry 
Bond,; and after wardsinſured 450 l. on that Ship with 
the Plaintiff, for ſix Guineas per cent. Premium, as 
Aàatereſtecl for Money ent, Sc, The Ship outlived 
the Time at which the Money was payable, and af- 
terwards was loſt · in the Kofi [nds The Drſendant 
recoveted the Money on the Bottomry Bond, and af- 
terwards ſued the Inſurers upon their Policy, who 
breught their Bill to be-aclieved, for that the Money 
inſured by the Policy was the Money lent upon the 
Bottomry and that the Defendant was no otherwiſe 
iotereſted in the Ship; and that the Money being paid, 
no —— to be made of the Policy. And the 


Couttfeereed the Policy to be delivered up. 2 ER. 


. 371. Trin. 169. Caddart and Garret. 124 39 b 
8. C. 2 Vern:269;)1 Wbere it. is held, that a Perſon 
haviog no latereſt but his Botcomry Bond, cannot in- 
ſure and that a Perſon who has no Intereſt in the 
Ship or Cargo cannot inſure, tho the Policy was in- 
tereſted or not; but Inſurances are for the Benefit of 
Traders and Merchants only, not that others uncon- 
cerned ſhould; make unreaſonable Gain 
Ry Wbere the Detendanc lent: the Plaintiff 2504; on 
7 and afterwards inſured on the me 
Ship. 4 but the Inſurance was larger as to the Voyage, 


there being Liberty to go to other Ports and Places 


khan what werk contained in the Condition of the Bot - 
tomfy Bon. Tbe Ship being, loſt, wel nas yer 
kecovered the Money on the Policy of Inſurance, 

alſo put the Battomry Bond in Suit. The Ship, 


— 
loit, having defighed, * the Voyage mentioned in 


98. 8 ; : the 


2 


Eehandizebe totalhj loſ t. 
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the Bond, the Pſaintiff brought his Bill, pretending 
the Defendant ought not to have a double Satisfaction, 
to recover both on the Inſurance, and alſo on the 
Bond be having inſured only in reſpect of the Money 
he had lent on — had no other Inter- 
ceſt in the Ship or Cargo: And therefore the Plaintiff 
would have had the Benefit of the Inſurance paying 
the Premium; but the Court held, char the Defendant 
having paid the Premium was intitled to the Benefit 
of th Policy, and run the RiſkOwhethet the Ship 
vas doſtſ or not q and the Inſurers might as well pre- 
tend to have Ald of the Bottomry Bond, and to diſ- 
cbunt the Money recovered thereon as the Plaintiff 
to have the Money recovered on the Policy to eaſe the 
Bottomry Bond. Mob. 8 Harman and — 
= n Vern. 9195 LN 304 Yu 3 Et Bt Gp.) 


tomry to pay 40 J. per Month for 50 . The Ship 
was to go from Holland to the Spaniſb Iſlands, and fo 


to return for England but if ſhe periſned, the Defen · 


dant was to Joſe his 304. $''e went accordingly to 
the Spaniſh Iſlands, took in Moors at Africa, and u 

on that Occaſion went to Barbadots,” and then periſh- 
ed at Sea; the Plaintiff, being ſued on the Bond and 
Penalty, ſought Relief, pretending that the Deviation 


was on Neceſſity: But his Bill was diſmiſſed, ſaving 


as tothe Penalty. 2 Chan. e hc es . 2 _ 


444. SW /o Ln: 600 
6. But where J. S. entered into a e Bond. 
whereby he bound himſelf, in Conſideration of 400 J. 


as well to perform the Voyage within fix Months, as 


at the fix Months End to pay 400. and 404. Pre- 


| mium, in caſe the Veſſel arrived ſafe, and was not loſt | 
in the Voyage. And it fell out that J. S. never went 
the Voyage, whereby his Bond became forfeited; and 


he re a Bill to be relieved: And in regard the 


Ship lay all along in the Port of London, and ſo the 


Defendant run no Hazard of loſing his Principal, the 
Lord Keeper thought fit to decree; that the Defend- 
ant ſhould loſe the Premium of 40 J. and be Ro 


—— — — > —ů ns — * « 5 
8 — . 
—ͤ — Dfy4., — — — _ 


5. The Plaintiff entered into a penal Bond of k Bot- | 
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$2 M Pouwctth of ASSURANCE, 
ed with his ordinary Interolt. eln. \ * 
and Depaiſter. a /ermicr26g- N 9 ian 
7. A Patt-ewner of a Kev of 
hi pon Bottom Bond, payable on the 
rn of the Sbip from the Voyage ſhe was then 
going in the Service of thei: Eat India Company. 
| And ——_— Laſt India Company brake up the Ship in 
the Indies; and the Owners brought their Action 
egainſt the Company, and -revovered Damages but 
bey did not amount to a full Satisfaction. And the 
Obige e brought his Bill, to have his proportionable 
Saulen out of the Money recovered: Hut his Bill 
was diſmiſſed, and he left to recover as well as he 
could at Law; for a Court of Equity will never aſſiſt 
A Bottomry Bond which carries an unreafonable In- 
tereſt. Ay. "ones: ONE Turner. 1 Equ. Abr. 
— vere £5 ant Paghii 
_— Bill to be ied acted — Bond, 
with Condition that if the Ship S. bound — Laſt 
har — ſhall return to L. within 36 Months, or if ſhe 
not return within 36:Months, not being taken or 
TY by inevitable Accidents within that Time, then 
the Money to be paid, Fr. The Ship was detained 
in Port Surat in India by Embargo by the Great Mo- 
- gal, ſo that ſhe could not fail from Snrat till after the 
36 Months were elapſed, and in her Return Home 
Was taken by the French ; but, being after the 36 
Months, the Bond was forfeited: But there being no 
Fault in the Maſter, and the Voyage delayed by ine- 
vitable Accident, viz. by the ſaid Embargo, the Bill 
prayed 10 b relieved againſt the Penalty of the Bond. 
Harcourt C. diſmiſſed the Bill, but without Cofts, 
ſaying, be could not relieve aguinſt ibe expreſs Agreement 
1 be Parties ; but if the Defendant bad inſured this 
Money upon the Sbip, the Plaintiff ſhould have the Be- 
niit of the Inſurance, upon allowing the Defendant the 
_ + Charges.of tbe In ſuranct, if the Aan pays tbe Mo- 
nc [within lhre Months, Vin. h Tits i i 
Ben (A) Cap gow 0 0 on 
. A SER 30þ BE d <6 Debt 


br 


1 — — 


n wich Condition to pay ſo 
— Money, if a Ship returned within ſix Months, 
from (ind in Klawlerato Londen (which was more than 
aà third Part of the legal Inteteſt of the Money); and if 
—— 3 —ů— void. The 
endant pleaded, that there was a corrupt Agreement 
him and the Plaintiff. and that at the Time 
ol making of che Obligation, it was agreed he ſhould 
have no mort᷑ for Intereſt: than the Law allowed, in 
caſe the Ship ſhould. ever return, and avers that the 

Bond — into by Covin to avoid the Statute 
of Uſury. Per Hale clearly, this Bond is not within 

the. Statute 3 for this is the common Way of Inſu- 
rance, and if this were void by the Statute of Uſury, 

Trade would be deſtroyed; for it is a Caſualty whe- 
— ever ſuch a Ship-ſhall return or not: But he 
greed the Averment was well taken, becauſe it diſ- 
clo cloſed the Manner of the 2 Harures 418. 

Jo againſt Kent. Malley, B. 2. C. 7. C 12 
10, Where A. lends B. 100 l 0 frei ght a Ship 
— and they agree that if the Ship — 
ſafe, A. wall — and that if ſne do not, that 
| he-ſhall loſe the 100 J. this is not Uſury, but 
by the Cuſtom of Merchants 3 becauſe of che great 
Perils of the Sea, and both Principal and Intereſt run 
the ſame Hazard of being loſt; but if the Principal 


be ſecured, and the Intereſt only depend on Hazard, 


if it be more than is lawful, it is Uſury. 2 Rol. Rep. 
48. 505. vort. Cre. * Fac. 208, go 1 Keb. 539. 
11. 
5 11.80 aber the Condition of er Bond 
was, that if the Obligor, or the Ship, or the Goods 
return ſafe, then to pay more than the legal Intereſt ; 
this was adjudged good by the Cuſtom of Mer. 
chants, tho' it depends on many Contingencies; and 
tho the Obligee may be ſaid to run little Hazard; 
and tho? any of the Contingencies become impoſſtble, 
as if the Obligor die before his Return, Cc. yet the 
Bond remains payable, contrary to the general Rule 
an for the Law . 
0 


224 POLIS gf AvivrANGE. 
Words, | which ſhall zin happen,” and foreeloſes the 
| of the Obligor, and gives it to the Obligee 
io take his on which of — Contingencies ſhall ſt 
B n. 1 Lev. 91 4 2 7 ir 11005 
—_ A Ship 9548 io the Fiſblwg Trade to | 
land(which: — muſt be performed in eiglit Months) 
the Plaintiff. gave. the Defendant 5061. 20 repay 601. upon 
the-Return of the Ship to Dartmouth; and if by Etakay? 
or Tempeſt Se ſbomid not return in eight Months; then to 
= the. principal Money ony; and / be never return: 
ed, then be ſhould pay nothing. '| All the Cburt 
that this is no Uſury within the Statute; for if the 
Ship had ſtaid at Newfoundland t won or three Years, 
he was to pay but 60 J, upon the Return of the Ship, 
and if he never return, then nothing ſo chat the 


Plaintiff run a Hazard of having lefs than the Intereſt 
which the Law allows, and poſſibly neither Principal 
nor Intereſt. Cro J., 208. Pl. Trin 6 Fat. B. R. 
Sharpley v. Sturrell. S. C. cited by Dodeyidee” J. Cro. 
J. sos, 509. Pl. 20. by the Name of Darimoui b's 


Caſe, where one went to New „and another 
7715 him 100 l. for a Lear, to victual bis Ship; and 
if che returned with the Ship, he was to have fo many 


pre; of Fiſh, and expreſſed at what Rate, which ex- 


ir 


ceeded the Intereſt: allowed by the Statute; and if he 


did not return then, he ſhould loſe 1 and 


achudged- no. Uſury. Vin. Ab. Tit. Bottomty Bonds | 


(A). 39 \ 1G 152131. 1955017 1998 UT Ali. BEL 


213. Debt upon a Bond of 300 7. conditioned . 
if ſuch e, Ship faite 10 Surat in the Eaſt Indies, ard 
returned ſafe to London, or if the: Owner and bis Goods 
to the 
"alſo 40 . 


Leturned ſafe, &c. the Defendant ſhoold 
Plaintiff the principal Sum of 300 J. 
ſo every 100 l. Rur if the Ship ſhould periſh'by ay 


unavoidable Caſualty, of the 8 e) er Then ds 
be proyed by ſufficient Evidence, then the Plaintiff 


was to, have, nothing: The: Queſtion Was, Wheth 


this was an uſuriqus Contract ?” Adjudged that it was 


not, and that it Was 
ma 


e 2010's i gain 


a good Bottomry Contract. 


Cburt held, 


ET ̃ ²ꝛÄ/̃]ͤq⁸b ad er ST 


„ between a Bar- 
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and a Loans: for if che Bargainds plain. and tho 
Principal is in Hazard; it cannot be ſuid within the 
Statute of IIſury s but it is otherwie of a: Eonn, 
where it is intended that the Principab is in o. 
zard and adjudged en tots? Cup; ſor the Plaintiff, 
that chis Contnact cis not uſurious n Sid. 27. Pl. 8. 
Hill. 1 Ca a. C. B. Same v. Glen,” Vini Ab. Tir. 
Reit. Bongs,' A-A. zu n , oo fhliry 
„A Maſter aß à Ship hach no Power to take up 
Maney by Bottatmnry in Places where his Owner or 
Ownersdwell,;/ublefwit were only for ſo much fs. his? 
Fart domes to in che ſaid / Ship: (Otherwiſe, he and 
his Eſtato muſt ſtand liable to anſwer Wa ſamd But 
whemw a? Maſterioht of the Country, and where he- 
hath no Owners2angr.any Goods of theirs, nor of his! 
own; and.cannat-procure :Moneyt by: 'Bxchapge'vort 
atherwide;-and! ther for Want of Money! the Voyage 
might be retarded ar efeated;; Money! may be'/takent 
ud pon Bdttomny; and all che Owners are liable 
thereunto : Othttwiſe, he ſhall: bear tho Lots; t 
the Owners are liahle by their Veel band tithe? 
ers have their Remedy: againſt the Maſter. But the 
Perſons of the Owners are ng ng Ms liable by the Act 
of the Maſter for Money taken _ AG, B. 2. 
C. 11. §. 11. Ng d 4 
Reeve that e Danger Is; if 
there he a.zeal Adventure, t Nee Profit 
5 of the 2 4 1 jt h.ſome. berge 
of Opinion, t ak Fo AFR ntage 9 65 — | 
9 hee of 2 — fo. 2 no, mot a 1 
which ch1is advanced, on a Simple eee th | 
| * Or. moſt 


a . pe this De 
ing Nati y 
it 970 "Matter moſt reaſonable, cen 1 1 


Contingency. or. Hazard..that the 17 uo Vw 
yoo 5.25 


therefore ſuch Money may ag rw 
ſo 3 5 Lenden ul r Ed, . 


i. , br 
16.4 Ther is another Way of advan * — ; 
ea Uſura Marina, Joining the W 


1 —— 


; —— en B. 20 Ct. 
val e eee 507. eee and 


e $5521 8E x 1h m2" Dre 
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266: MPF Ass vA. 
and che Dunger of the Sea together ; and this is bind - 
ing ſometimes upon tha Borro wer Ship, Goods, and 


Perſon: The Produce: of chis will advance ſometimes 


to+20, 130) and ſometimes 40 per cem. As for In- 
ſtance: A private (Gentieatban-hat:roood. ready Mo- 
ney lying by him and chaving . Notice of an inge - 
I Merchant, ho has Giedia: beyondi'iStaz; and 
underſtands his Buſmeſs well, applies chitnſelf to him; 
and offers him nobo oi. tache laid out in ſuch Com- 


moditics as the Merchant ſfiall thin convenicut for 


that Port or Country the Rotrouer deſigus therm for, 
andethat he will bear the Adventuge ef zthar 7 

| 1 Enows may be 
Hereupon thesGan- 


——— the Retutn the Een receives. 29 K pur 
And this cannot be Ukary hy che Laws of this 
-account.ofithie Riſk and Danger which the 
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berty to make Inſarances/ on any one's Liſe without 
Exception; and the Inſurers ſeldom inquire much ii 
there are good of bad Reaſons for ſuch an Inſurance; 
but only What the Perſon's Age is, and whether he: bs 
of good Conſtitution. - The Common” Premium oh 
2 good Life from 40 two go Years of Age is g per 
tent. and from 6 per eml. por 
m: Bot cheſe Premiums! are higber than any 
ion founded on Obſervations concerning the 
Probabilities af human Life, will werrant.— People 
ought by all Means to be prevented from getting In- 
forances done with fimfter Views, eſpecially that in- 
human one of committing Murder to ee 
miured; an Inſtance of which Vilainy happenet a 
fel Fears Hine in 4 London Rpotheenry, who? 
| = kis Wife Life infured; ſo6n--after killed 
3 therefore inform themſeves of 
an Infarance is tequited, and not: 
—_— Vith dbſcure, plauſible; or fictitioaso Reas 
Winged mes that che Irfifers we mög wer 
G8 Rey pay to A Murderer c6hviQ is happened n the 
of the aforementioned Apothecary; pet * 
does Fi reſtore the Life facrificed,” A great Purt of 
che Inſurance done on Lives in Tode ate f Nes. 
ple who have certam 9 in Reverſion after 
the Death of ſome Friend or Relation, whoſe Poſſeſ- | 
2 they have a mind in patt to anticipateb 
eans: But ſuch Inſurances ſeem not eaſiſy beds of 
as they fruſtrate rhe Intention of che ry 
er, and frequently overſet a- goed Deſigu? 
fine Eſtate may he ſoon anticipated by 18 e 
Method, AlL Ordinances of Infutance allow —— 
made upon the Lives of Captives in Slavery; but 
ſob hlt no longer rhan the Bondage does; er Gf h 
Perſon, be rede emed. Mag: re 5.38. Vel 1. 5 | 
& 2 . * Bf. 218) 
Negum, nec Carumalium Bess. Priniihuns, EA 
es Dominorum, 2 Diinn, eee er Vers 
fee e conſt ius tarum. Civil Stat, of che Republic of 
BOY nn Yor Hot OK 
21998 * b | 2 J. K N 
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25 had inquired of Ad. abqut 4. 
El 


—— — —u— 1 ——— on ũꝗ ꝙ—w0ꝑ erm ———— oe os 
0 k __ — — 2 oe a 
* 


2. FJ. S. and others came to the Inſurance Office, 


and bought « Policy for inſuring the Life of 4. (upon 


whoſe Liſe they had no Concern or Intereſt depend - 
jag) for a Veat, and the 2 run, whether intereſt 
ed ar not intereſted ; and the Premium way 5 per cent. 
Ad they tool this Way, to draw in Subſcribers; 
er agreed with M. known; Merchant upon 


was ta loſe nothing. hut, 9 r 
what ſhould be gained other Su 
Upon the Credit of .M.'s dubſer 


* 


bing, ſeveral, others 


e Was his 
bour) ſubſcribed likewiſe. A. 

hs, and the Bill was to be relieved: eg 
Policy.;/ and this Matter being all; copfefled by An- 


the Premium to be the Plaintiff. deduct 
thereout his Coſts, Br 1690. Wittingham at 
Tbernboroug hb. Prec. in Chan. 20. The. Court 

this Way of inſuring was firſt ſet up for the Ben 

of Trade; that when a Merchant happened to have 


2 Loſs he might not be undone by, it, the Loſs. by 


this Way being borne by many: But if ſuch ill Frac⸗ 
tices were uſed, it would turn to the Rug of Trade, 
inſtead of advancing it. : 

3. A Policy of Inſurance, was made. to lalwe the 


- Life of Sir Robert Howard for one Year, from the Day 


of the Date thereof. The Policy was dated the 3d 


Pay of September, 1697. Sir Robert died on the third 


Day of. September, 1698, about one o'clock. in the 
e And by Halt. Chief Juſtice, in an Action 

hereupon it was ruled at the Sittings at Guildball, itt 
That from the Day of the Date excludes the Day, 
but from the Date ny it; ſo that the Day of the 


Dos. is excluded. 2dly, That the Law makes no 


nan a. Day; yet in this Caſe. he dying after 

the Commencement, and before the End of the laſt 
Day, the Inſurer is liable, becauſe the Inſurance is for 
a Ver, and the Year is not * till the Day be 
overs 


th. ls. —_— — _— | . "ad UA a 


* | 
hange, and 4 leading Man in ſuch, Cafes, to ſub- 
ſcribe firſt; but in caſe. A. died within the Near, M. | 


Subſcribers, 


ſwer, the Policy was: decreed, to is ae — | 
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over; yet if A. be born on the third Day of Sep- 

tember, and on the 2d Day of Seprember twenty-one 

Fears afterwards he makes his Will; this is a good 

Will; for the Law will make no Fraction of 4 — | 

and by Conſequence he was of Age. 2 Salk 7 
s Caſe: 8.C: 


e 1 5. "Sir Robert Hewerd | 
Raym.” "— M enn * >. gh vx 7 * 
* . | ” 0 197 * » L »i * * d of #54 #> £3 N. 4 
Terms, Methods" hs Advantages e Lev 

Pe 


| . "Office of the” Amicable hw 


* Afurance, kept in Serjeant s- Inn Nec Reer. 
ile Fu 1759. 8 434 e * 54 


4. On the 25th of ub, 1455 the tees ee. Bi- 
Gh of Ox IF Sir Thomas Aleyn, Bart, 
abi rom 'the late Queen 7 (iy A Chart 1 
incorporating t them and their Succeſſors by th the Name 
f the AMicaBLz SocteTy for 4 PerPeETUAL Assu- 
e . bn for, the Purpoſe of making a. Pro- 
els ton for their Wives, GY and other 17 5 
ter eaſy, certain, and Yank ous ner 
185 3505 0 r =] Lands, ſue Peg) be ſy id, 10 
to have a Common Seal, Se. he Dugpber 9 f Per- 
fons to be incor rated not to excced 2000, but might 
de leſs; each Perſon to. receive. a Policy,, under the 
Seal of the Corporation, intitling his Nomince to a 
Dividend on his or her Deceafe,, in the anner men- 
tioned in the Ch arter. After paying the Charges of 
che Policy, and 10's, Freed Nes: each Perf 
was to pay 6 4.5, per Kere þ 90 annual: Pay 
ments [MY fince, by * ＋ aſe” of the Society? 
Stock, been reduced to 5. 2 eir, payable Mar- 
terly. F tom 2 lehnt the Dividends to Claim- 
ants are to We For, which Reaſon, if they be at 
Ke Time a * ear und a Quarter in Arrear, ſuch De- 
faülters axe excluded f om all Benekir of their Policies. 
The Affairs of the INOS” are MIKE by a 
ourt ot Directors, according to the Powers granted 
y the Charter, and the Directions of the Las, f 
. e are Nen Ps within For: 
ty 


c 


4 
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ty Days after every 25th Day of March. The Ma. 


Jority of Members aſſembled at a General-Court, 


(which is never to conſiſt of leſs than Twenty) are 


impowered to make By-Laws and Ordinances for the 
good Government of the Corporation. The Charter 
directs one of the Members of the Society to be 
elected their Regiſter, who being alſo their Receiver 


and Accomptant, is therefore required by the By- 


Laws to give good Security in the Sum of 2000 l. at 
leaſt. All Perſons. at the Time of their Admiſſion 
are to be between the Ages of Twelve and Forty-five, 
and muſt then appear to be in a good State of Health. 
Perſons living in the Country may be admitted by 
Certificates and Affidavits, Forms of which may be 
had at the Office. Every Claimant is impowered to 
ut in a new Life in the Room of the deceaſed, with- 
in Twelve Calendar Months next after the End of 
the Current Year, for which his or her Claim ſhall 
be allowed as often as the ſame ſhall happen, upon 
Payment of Ten Shillings Entrance: Any Perſon may 
have Two or Three Inſurances (or Numbers) on one 
and the ſame Life, whereby ſuch Perſons will be in- 
titled to a Claim, on each Number ſo inſured. Five 
Members of the Society are annually elected Auditors, 
who are by their Office to inſpect every Tranſaction 
of the Society,. to examine all Vouchers for Receipts 
and Payments, and upon Oath to lay before the quar- 
terly and annual General-Courts, the quarterly and 
annual, Accounts of the Society : And on the Day 
before the holding each Court of Directors, the Au- 
ditors are to ſtate and enter in the Directors Minute- 
Book a Ballance of the Caſh of the Society. | 
That the good End intended by the Charter has 


been purſued, and the Society found to be greatly 


beneficial to the Publick, will evidently appear from 
a State of their yearly Dividends from Lady Day 
1710, to Lady-Day 1757, (the preceding Years hav- 
Ing been particularly provided for by the Charter) 
being Forty ſeven Dividends ſucceſſively, during 
which Time the Quantum of each Claim amounts 
oh | upon 


, 0 


PO weeds 4 ws a> Hits A Hf L©@< 
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upon an Average to the Sum of 106“. 15. 4d. and 
upwards: But taking the Computation only for theſe 
Twenty-three Years laſt paſt, viz. from the Lear 
1734, (when by an Order of the General Court a 
Part of their yearly Income was appropriated for 
augmenting their Claims whenever they {pould hap- 
pen to be under 1001) the Quantum of ſuch Claims 
trom the Year 1734 to 1757, have amounted upon 
an Average to 120 J. 9s. 1 d. and fo conſiderable has 
been the Increaſe of the Dividends for theſe Nine 
Years laſt paſt; that each Claim during that Period 
has been advanced upon an Average to 1421. 6.5. 


54d. via. 
| U + : . 


Anno 1748 — 125 O o 
enen ieee 
1750 1 
1751 — — 149 04 7 
1752 — 130 00 o 
1753 mmm 07-0556 27 7 
1754 183 1744 * 
1755 149 13 4 
175 — — 120 02 7 + 


N. B. At a General-Court held the 12th Day of 
May 1737, an Order was made for further Augment- 
ing the Dividends on Claims, ſo as that for the fu- 
ture they will not be leſs than 125 /. each Claim, but 
yet may happen to be conſiderably more, which has 
been the Caſe in ſeveral former Years, as appears by 
the above Account, in the Inſtances of the ſaid ſeve- 
ral Years from 1750 to 1755, incluſive. | 

The Advantages. propoſed from becoming Mem- 
bers of this Society, are principally as follow : © , 

To Clergymen, Phyſicians, Surgeons, Lawyers, 
Tradeſmen, - and particularly Perſons poſſeſſed of 
Places or Employments for Life: To ſuch Parents, 
Huſbands or Wives, and other Relations, whoſe In- 
come is ſubject to be determined or diminiſhed” at 
their reſpective Deaths, 8 by inſuring their _ 1 


* 
| 7 
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by Means of this Society, may now in all Events 
leave to their Families a Claim, or Right to receive 
a Sum nor leſs than 1251. for every Five Pounds an - 


nually paid in, and very probably gef Sum as 


appears by the above Account. 
Fo Married Perſons, more eſpecially where - | 

ture, Penfion, or Annuity depends on both or either 

of their Lives, by inſuring the Life of the Perſons 


intitled to ſuch Annuiry, Penſſon or Jointure. 


To Dependants upon any other Perſon ineirfed to 
a Salary,” Benefaction, or other Means of Subſiſtance, 
during the Life of ſuch Perſon whoſe Life being in- 


55 fared | in this Society, either by themſelves, or by the 


Perſon upon whom they ate Dependant, will intitle 


them to receive upon the Death of ſuch Perſon, a 


Sum not leſs than 125. for each Nomber ſo in- 
fured. 
To Perſons wanting to "Rn Money, who by i in- 


ſuring their Lives, are enabled to give a collateral 


Security for the Money borrowed. 
To Creditors intitled to Demands larger than their 
Debtors are able to diſcharge, fuch Debtors may by a 


like Inſurance ſecure to their Creditors their principal 
Sums at their Deaths. 


The above mentioned Advantages are offered chiefly 


- withreſpeR to perpetual Inſurances for Life; but tem- 


8 nfurers'may find no leſs Advantage from this 
ociety,” as may plainly appear from the following 
Inftance, diz. A. B. has agreed for the Purchaſe of 
an Office or Employment, but wants 300 J. or you 
to make up the Purchaſe- Money: He is willing to 


. - n a Share of the Profits or Income of his Office, 


- Security or Pledge for the Repayment of the 
Principal with Intereſt, but cannot 8 a Loan of 
that Sum without inſuring his Life till the whole be 
cleared, which he is enabled to do by the help of 
this Society. For Example, He purchaſes three Num- 


| 2 on each of which he inſures his Life, and there- 


by his Aſſigns become intitled to three ſeveral Claims 
6 which * by the above mentioned 
| Proviſion, 
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Proviſion, will not be leſs than 3 25 J. cach, and may 
robably amount to more: He aſſigns and depoſits 
Hig Palicy uith the Lender: He pays to the Society 
for the yearly Contributions on the three Numbers no 
more than gy. each, which is conſiderably leſs than 
51. per Cent. under which Rate no other Office will 
inſure, and that for one Lear only; at the End of 
which ſuch Offices art at, Liberty to refuſe any fur- 
ther Inſurance: Whereas in this Seciety the Inſurance 
continues during the Life of the . unleſs ex- 
cluded for Non - pay ment of the quarterly Contribu- 
tions. And every Inſurer, or their Repreſentatives, 
at the End, of their Inſurance may in great Meaſure 
(if not entirely) reimburſe themſelves their Purchaſe- 
Money (originally paid by them for their Numbers) 
by diſpoſing — them at a Market- Price, which they 
may do without any further T double than applying do 
ü the — 8 D I 


8.K © H XI. 


of the Aon on 4 Palicy. of Aſerancez, and the Evi. 
| Aience — to ſupport it. | 


1.:TNdebitat. aſſumpſit pro Premio, upon a Policy of 
Aſſurance upon ſuch a Ship, the Defendant de- 


murred ſpecially, becauſe he did not ſnew the Conſi- 
deration certainly, what the Premium was, or how it 
became due; /ed non allocat, for it is as good as [ude- 
bitat. aſſump/it pro quodam ſalario. which hath been ad- 
judged good. Molloy, B. 2. C. 7. $. 3. cites 2 Lev. 
Fowlk v. Pinſacho. 
2. A general Iudebitatus aſſumpfit will lie by an In- 
ſurer of a Ship for the Premium tor which he inſured, 
though the Conſideration of ſuch Inſurance - (viz.. the 
Hazard of Loſs) is but a Contingency. Per ch 
Cartb. 338. in Caſe of Fackſon v. Colegrave. 
3. In Indebitatus aſſumpſet by B. for 5 J. received to 

the Plaintiffs * and _ ane pleaded, ** Caſe 

7% 3 Was, 
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was, that A took a Policy of Inſurance upon Ac- 


count for 5 l. Premium in the Name of B. and 4. 
paid the ſaid Premium to J. S. and A. had no Goods 


then on board, and ſo the Policy was void, and ſo the 
Money to be returned by the Cuſtom of Merchants. 


It was inſiſted that the Action ought to have been 
in s Name; for the Money was his, and if the Po- 
licy had Wei good. it would have been to his Ad- 
vantage and it could no ways be ſaid to be received 

to B's. Uſe, it never being his Money. Beſides here 
may be a great Fraud upon all Inſurers in this, that 
an Inſurance muy be made in another's Name, and if 
a Loſs happen, then the Inſurers ſhall pay, for that 
ſome cu que truſt had Goods on board; But if the 


Ship arrives then the nominal Truſtee ſball bring an 


Indebitatis afſiim:/it for the Premium, as having no 
Goods on board. To all Which Holt, Chief Juſtice, 


anſwered, that the Policy being in B's Name, the 


Premium was paid in his Name, as his Money, and 


he muſt bring the Action upon a Loſs, and ſo upon 
Avoidance of the Policy to recover back the Pre- 
mium; and as to the Inconveniencies, it would be 
the fame, whoſoever was to bring the Action, and 
thereſore the Inſurers ought with Caution to look to 
that before-hand. Show. 186. Paſch. 2 W. and M. 
Martin v. Sewell. Vin. i 46, N. Pol. "of Aſſurance, 
A. ) | 
3 2 nn FRE the Content of a Merchant · Ship, 
and Ane wle a Share in her as being an Owner, in 
1730 deſited A. by Letter, to get 2004. inſured on 
her. An Inſurence was made in the Name of A. 
(the Agent) by: B's Diiection, the Inſurers (J. S. and 
T. S.) knowing nothing of B. In the Voyage the 
Ship was loſt, and B. the Captain caſt away. M the 
-Adminiftratrix-of B gave J. S. and 1. §. Notice of 
the. Loſs and Truſt, and required Payment to her 
only. But A. under Pretence that B. was indebted 
to him, procured the Inſurers to give him Credit for 


the Sum in an Account which they afterwards made 


up with him, and then the Ballance of that Account 
ay | | Was 
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was carried into a ne%C Account, and the ſecond Ac- 
count was afterwards ſettled between them. Upon a 
Bill by M. to be relieved, it was decreed that the In- 
ſurers pay her the Money, and A. to pay the Coſts 
of Suit, deducting thereout the Charges he had been 
at in obtaining the Policy. Barn. Chan. Rep. 319, 
Mich. 1940. Fell v. Lutwidg e. 
g. This Caſe came before the Houſe of Lords up- 
on 'an Appeal from 'an Order by Lord Chancellor 
King. The Caſe appeared to be, that the Appellant 
Ghettoff and others, having fitted out a Ship for a 
Voyage from Oſtend to China, ſent” a Commiſſion to 
one Deconick, their Agent in London, ro procure an 
Inſurance made by the Reſpondents, the London A, 
ſurance Company, upon the ſaid Ship, for the Voyage 
aforeſaid, for 50007. which Inſurance was accordingly 
made and entered into by the Reſpondents in the 
common Form. The Ship Wing loft in her Voyage, 
the Appellants brought their Bill in the Court of 
Chancery againſt the Reſpondents, and alſo againft 
Deconick,' {ſetting out the Infurance, and ſuggeſt- 
ing that the Ship was loſt ; which Loſs amounted in 
Value to the whole of the ſaid 50007. and that the 
Plaintiffs were, in Shares, entitled to recover the 
ſame: And having ſet forth, that the ſaid Deconick 
was only their Truſtee, they further charged, that he 
refuſed to let them make uſe of his Name at Law; 
and that they lived abroad in ſeveral diſtant and re- 
mote Places, whereby, and by reaſon of the great 
Difficulty of produring Witneſſes, viv voce, they 
were diſabled from bringing an Action at Law, and 
therefore prayed a Decree for the 5000 /. according 
to their ſeveral Proportionss. 
The Reſpondents put in an Anſwer to ſo much of 
the Bill as related to a Diſcovery ; but as to the De- 
mand of the 5000 /. or any leſs Money, they demur- 
red. For Cauſe of which Demurrer ſhewed, that, if 
the Policy was forfeited, a proper Action at Law lay 
to recover the Money fo loſt, and that the Appellants, 
if they had any juſt Demand, might have their com- 

: v4 plete 
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ote Hen Nen bx ſuch action at Law 

where: 7 5 Dj ature gre raperly oognizabl, 

2nd Where the, A ants ought ta prove their Inte- 
and Loſs, an e Hey job 

$ 11 


e e the, Appel 


eg Ff the All 
Bi of ; 472 Boke on the Allegation 


ame to be made uſe of in an Action at Law, 
T Was pl ſed to reſpite the Conſideration 


ov 6 9 But, if the Appellants did n 
wer within, two: Wonche, it v or 

| th Demurrer ſhould. be allowed. 

"2 5 ut in his Anſwer. within the two Months, 
an 8. therchy & utter un he made the Aſſurance 
|. bis eh 3 F . for the Benefit of 

5 RPE ut lat not care to per- 
he 6 5 5 a, en "pip the 


„ on the 21 (ug: 


ſtand and be allowed. From which 
rep an ee was prefered to the Houſe, of Nero 
Ts toy Reaſons 58 if 
. for, chat the Appellants canvot, maigtain an 
e at Law upon the ſaid Policy in their ow-n 
a 


ges, and, it is in the Power of , their, Truſtee, 
hether he will permit his, Name 40 ba made uſe of 
ar not. And, that, in Caſe the Appellants were able 
to bring an Action in their own Names, it would be 
to no 1 regard that all their Witneſſes, who 
Saut e h ſs 0 the Ship, and the reſpective In- 
N Ng, Appellants therein, live at diſtant Places 
N and are not in the Power of the Ap- 
| Witt 25 can the Appellants compel them to come 
J A Fa * _— Law. - 
Ei r ** 


_—_ es be _ Cech — it was — | 
* 


de before Lond. bancellor 
ces refuſing to per- 


nurrer, 86. e in of the P 8 


— 
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| Secondly, For that the Appellants can have uo 
Manner Remedy againſt the R upon the 
ſaid Policy, but in a Court of Equity, here they may 
have an Opportunity, by Virtue of a. Commiſſion, 
to examine their Witneſſes beyond the Seas, and there- 
by be enabled to prove the Loſs of the ſuid _ 
haduber in Caſe the Appellants are deprived 
Remedy, they will not only loſe the — 5000 J. but 
alſo the Sum of oO. which they paid, as a Pre- 
mium to the Reſpondents, upon making the Inſu- 
rance. And the Reſpondents, though they are Debt» 
ors to the Appellants in 5000 7: and Imereft, will, in- 
ſtead of paying ſuch Debt. go away: with 6004. bed 
the Appellants Money. 

On Behalf of the Refnnfents' it was infiſted, A 
dhe Order for allowing this Demurrer was 9 
to Equity. 

Firſt, that the Appellant's Demand is plainly aDe- 
mand at Law, they having not hing to prove but their 
Intereſt and the Loſs of the Ship, which ure-Fadts 

oper to be tried by a Jury. 

*. — that there is no Equity ſuggeſted av alle - 
Bill, but a pretended Difficulty to produce Witneſſta, 
and that their Truſtee refuſed them to bring an Action 
in his Name. The former of which may with equal 
Reaſon be ſuggeſted, in almoſt every Caſe of a Po · 
licy of Inſurance; and the latter appears manifeſtly 
to be-thrown into the Bill merely to change the Ju- 
riſdiction, and is in a great Meaſure ſatisfied by the 
Truſtee's Anſwer. For he does not ſay he ever re- 
fuſed ;-but that at the Time of ſwearing his Anſwer 
he did not care to let his Name be made uſe of. 
FThirdly, that if Bills of this Kind are encouraged, 
it will be very eaſy to bring all Kinds of Property 
to be tried in a Court of Equity. The Lords were 
pleaſed to affirm the Order. Dic. Tr. and Com. In 
domo procerum. Feb. 1730. DoGhilteff et al. v. London 
Hurance Company: 

6. In an Action upon a Policy of Inſurance, by 
ſeveral Perſons, as Part-Owners of the on in- 
ured, 


bk 
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ſured, it was held that the Plaintiffs! are obliged to 


| prove their reſpective Intereſts in the Ship, and that 


4 roof of Intereſt in ſome of the Plaintiffs is not 
a ſufficient Ground to recover upon, though the In- 


tereſt proved be more in Value than the Amount of 


the Inſurance: And a Nonſuit was recorded. But it 
ſeemed agreed in this Caſe, that the Plaintiffs are not 
to be put upon producing their reſpective Bills of Sale 
of their reſpective Intereſts in the Ship; for that ſuch 
Sale may be by Parol; but it was held they muſt pro 

duce ſome; Evidence of Property, as Acts of Owner- 
ſhip, which the Plaintiffs could not make out; and 
it was held that the Reputation of being the Owners, 


without ſhewing their Title, or proving Acts of 
Ownerſhip,” is not / ſufficient; | Dies: Ty. and Com. 


3 v. Brand. Ac 'Guildbal, before prac Chief 
Juſtice. 

J. It was tailed" by Holt, Ch, J]. May 31. puch. 
11 V. 3. at Guildhall, that in an Action on a Policy 
of Aſſurance of, a Ship, if the Plaintiff's Witneis 
ſwears that the Ship was condemned by Proceſs of 
Law, it is good Evidence to prove it; but if the 
Defendant had offered that Matter in Evidence by his 
Witneſſes, it would not have been ſufficient without 
producing the Sentence of Daunen L. _ 


724. Anon. 971979 1 


8. Action may be maintained on a Policy of Af. 
ſurance, made in the Name of J. S. if J. . thor 
the Truſt in Writing. See the Caſe of Rote v. 
bur mond, P. 184. and Spencer and Franco, P. 253. 
+9. In an Action brought upon a Policy of Aſſu- 
rance of a Ship, it appears upon the Evidence, that 


the Ship was condemned by Proceſs of Law and 


ſeized: By this Sentence the Property and Ownerſhip 
are deſtroyed, and there is no Remedy upon the Fo- 
Hey of mm, —— gr Holt, ©h. J. are 31. 


10. It is not eaſy to deſctibe the Number and Na- 


tore of the e or namen e to recover 


a Loſs. 


| 
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' .a Loſs. Some we will enumerate. It is common 
for the Inſurers to aſk, cl aruolt u e 
1. What is inſured elſewhere upon the Ship or 
Goods, for which the Loſs. or Damage is demanded? 
2. The Inſurers aſk. for the Proteſt 5 which is a 
Declaration upon Oath uſually made by the Maſter, 
and ſome of his People, before a Juſtice, Natary, or 
Council, at any Place where they firſt arrive; ſetting 
forth what bad Weather they met with in the Voyage, 
or any other Accident that befel them: As alſo what 
Precaution they. took to guard againſt the ill Conſe- 
quences to be apprehended from thoſe Accidents, with 
the Motives they had for going into any other Har- 
bour than that they were bound to: Which Sort of 
Proteſts are now become almoſt a mere Matter of 
Form, as a Notion is propagated at ſome Places, that 
if the Maſters neglect proteſting, immediately after 
Arrival, againſt the Damages that have reſulted from 
any bad Weather, they make themſelves, anſwerable 
for thoſe Damages that ſhall be found in any of the 
Goods aboard; from which they believe a Proteſt 
frees them. But this cannot be ſufficient to clear 
them on all Occaſions. It is true the French Ordi- 
nance of 1681, Tit. 10. Conges et Reports, Art. 4. 
enjoins, That all Maſters ſhall be obliged to make 
a Report within twenty-four Hours after their Ar- 
rival, before the Lieutenant or Judge of the Admi- 
ralty, of all that has happened in their Voyage.“ 
But we imagine that the Intent of this Order is only 
to prevent the making any partial Declarations, by not 
allowing Time, and Room for it; which might have 
ſome Weight where the Maſter was no ways con- 
cerned, but not when the Queſtion is, whether the 
Damage did not proceed from his own Careleſſneſs, 
bad Stowage, or Defect in caulking his Decks; for 
on any Appearance of ſuch Neglects, the Proprietors 
of the Goods have a Right, notwithſtanding the Pro- 
teſt, to inſiſt that the Ship be viſited, and a particular 
Examination of the Crew taken, how, and where 
theſe Goods were laid. At Hamburgh it is the Cuſ- 
tom 


e* 4 „ 1 5 
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ene after 2 Stüp's A rival, though not within 
— dur Hours, to ſend a printed Notification to 
erſon, who has Goods on board, importing 
bores the Maſter fears his Cargo may have ſuffered 
+ The Intent of chis is, that all who have 
Goods to receive, may ſend to 1 
the Places where they were before they take 
them affore. This is certainly a very prudent Pre- 
Anton, und tends greatly to the Maſter's Juſtifica- 
tion. At London, Maſters ſeldom do any thing more, 
than te have their Intentions of making a Proteſt 
noted before a Notary Publick, without | giving any 
inen to the Perſons who aun, to- roeive ttt 
Goods, Sc. 
3. For. the Bills of Sale, and ofren-tor che Cuſtorn- 
houſe Regiſters, to find out the Owners, an In- 
Kakao are made on the Body of a Shir. 
24. For Bills of Lading ſigned by che Maſter; 


Ach are uſually called for, to prove an Intereſt in 


 Gvods: But if there is any apparent Reaſon to diſtruſt 
their being genuine, all ſuch Clearances, or Regiſters 
from ehe Cuſtom-houſes, as are ordinarily given where 


the Sbip has been diſpatched, are called for; and up- 


on Proofs of ſuch Authority a greater Dependance i in 
a may be made than upon mere Bills of Lad- 
ing; more eſpecially upon Certificates from thoſe Re- 
rs which the Spanſb Ships in their Hof India 
Trade carry along wich chem, and which Duplicates 
remain behind in the Cuſtom- houſe: For the Manner 
of making ſuch a Regiſter is, that every Perſon ho 
mas Goods to ſhip, previous to their Embarkation 
gives an Aecount of their Bales and Marks, and pays 


A Duty for them, either by Weight or Meafure, Which 


is explained in a Cocket; and when they paſs the 
Gates, or go to be ſhipped, they are ſearched to ſee 
Whether they correſpond with the Entry deliveted in; 
and if they do, each Parcel is marked with a Cuſtom- 
houſe Stamp, and the Cocker ſigned by the Scarchers. 
When on board another Set of Viſſters re examine 
3 and put their 1 upon each Cocket, 

| out 


the Ship, and | 
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out of all which the general Regiſter is framed, to 


go by the Ship, in Order w a Re. examiaation by 
the King's Officers at the Places of als —— 
in i ca. . 295 Vol. I, P. 8 7. 


* 


e Al. 3 
| Calculation of the Sum neceſſary to be 1 he 1 
"uu quan ts the Adventurer. Th 3 


5701 


N Cafe of «£68, ils coltediey: for th loſoters 
to pay bur 98 J. for every” 10604, inſured, or to 

have two per Cent. abated, when he ſettles with the 

inſured according to Agreement in the Policy: 


As the Inſurer has a Righe to the Premium, — 


the Agreement is made, that Premium, whatever it 
is, makes a Part of the Money paid, in r of Lofs: 
Therefore, 

At 10 per Ci. Premium, the Inſured receives hue 887. 


: I5 6 A999 o * x W. 83 
e e 
26 3 e 
F 
994 1 0 


And 4001 in Prepattion in the Caſe of any Premium. 
Ins order to ſhew the Sum neceſſary to be inſured, 
if the Adventurer would cover, or make good his 
Cn or ' firſt Adventure, in Caſe of a Lols, let 

o per Cent. de the ſuppoſed: Premium on an 1004 
Atentute“ Then, 

As 88 J. is to 100 J. fo is 1661 to I 125. 34 
the ſum neceſſary to be inſured to make good 1001. 

As 88. is to 100 J. ſo is 107. to 111, 75. 3d: the 
Amount of Inſutance. All which is Pool by the 
following Example, vix. 


KO 


= reuters A ne 


dnl r ob r daily, 4 ing) 5 
[The Sum to be ſured - MS figs re 8 I 
Deduct two per aer or velos 570 * b 
. 1891 % 2 5 5 h 
— c 
The Inſurer pays, in | Cale of Loſs 111 7 3 F 
n Inſurance on 9 125. "ou | 2 
at 10 22 Cent, _ 
TX as 5 as 1 
Remains" the firſt Coſt of * 44. IA | 
venture BY | 
And ſo as to the reſt of the Articles, or any other 1 
Adventure, or Premium, on a ſingle Voyage. 11 | 
-Actording to this Example, the fix Articles of | 
Premium, before mentioned, will be ſewn by the | 
| following 'Table'*. , 1 | | 
| RR ums to [Abate TT] Remains [Deduct Remains 
be inſuredſ per Ceut. ſthe Inſu- ww | 
2, Ito make 8 rance or | | 
I sxoodio07 1 ** remium 
4 na ſingle Fo on'theSum| | | | 
Voyage. | ſinſured. 
„ e e e e 41: £* 
12 8] 2 a) ad 3-1-7 - 3} 09 
9 712 21118 1 $5.[18 1 5 100 
4 12 11 3/25 12 10-[25 12 100 100 
19.8 N 9134 4 1134 4 11] 100 
| 12]2 1 101144 2 444 2 4| 100 | 
| K o[168 - 216 Ron on AE 2M 


In theſe Tables there is no Regard had to Commiſſions, Of- 
fice- charges, Intereſt of Money, or Riſque of Inſurers, as they 
often vary according to Circumſtances: For ſome People inſure 
themſelves, and pay no Commiſſion; others employ their Factors, 
and pay them 3 per Cent. on the Sum inſured, and one or two per 
Cent. on recovering Loſſes. The Office receives 45. 6. for the Policy, 
and ; per Cent. from the Inſured upon ſettling Loſſes ; Intereſt is 
ſeldom chargeable but in the Caſe of long Voyages. Whatever 
theſe Charges ſhall happen to be, they may be deducted, upon any 
Computations, together with che two per Cent. abated by the nf urer, 
The Office-keeper keeps an Account with the Inſured and Inſurer, 
and with the Conſent of the Inſurer, retains in his Hands one 
Shilling i in the Pound, or five per Cent. on ſuch Premiums as he re- 
ceives from the Inſured. 

The 
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The foregoing Computation ſhews the Amount of 
Inſurance on one Angle Voyage ; in the next Place will 
be ſhewn how it will ſtand with a Voyage out and 
home, or a double Voyage, &c. The Voyage" out is 
conſidered as one ſingle Voyage, which is already ex- 
plained-in the Article of 10 per Cent. Premium: And 
as to the Voyage home, deduct the Premium from 
98, as aforeſaid : Then ſay, as the Remainder, is to the 
Premium, ſo is the Amount of the firſt Inſurance, toge- 
ther wwith-1001. to the Inſurance of the Voyage home. 
This Inſurance home, added to the [Inſurance out, makes 
_ up the total Inſurance. . As for Inſtance, The Premi- 
um of 10 per Cent. on 1004, Outſet makes the Inſu- 
rance out 11 /. 75. 3d. that added to 100 J. makes 
111J. 75. 3d. Then, to find the Inſurance home at 
10 per Cent. Premium, ſay, les 

As 88 J. is to 10 J. ſo is 111 J. 75. 3 d. to 12 J. 135, 
1d. Then add the 121. 135. 194. Inſurance home to 
the 11 J. 7's. 3 d. Inſurance out, it makes 241. 05. 4d. 
* total Inſurance to make good 100 l. out and home; 
and the Sum neceſſary to be inſured home will, ac- 
cording to the foregoing Example, amount to 1267. 
105 X76. :- | 4 

The Premium of- 40 per Cent. which' is the higheſt 
Premium mentioned, makes“ the Inſurance out 681. 
195. 35. on 1007. Outſet, and the like Premium of 
40 per Cent. home makes the Inſurance 1164. 104. 6d. 
as is demonſtrable from the ſame Principles: For as 
58 J. is to 40 J. ſo is 1681. 195. 3 d. to 116 J. 105. 6d. 
Then add the Inſurance out and home, it will make 
1851. 95. 9. * total Inſurance, to make good 1001. 
in Caſe of a Loſs, which is proved by the following 
Example. F 


N 


1 
dy * 1 — 0 


See the following Table. 


— 
11 


* 
= * 0 
* « x 
As 
p 
> 5 
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2 25 is to 00 J. ſo is 268 l. 1g.) J. 5. d. 
= o the Sum neceſſary to be inſured. 98 4 


to OW good — for dau * 
* Detach tn ger Cn Abatement 5 16 7 


The Infurer pays in Caſe of a Loſs 285 9 9 


Dy I Infurance home on 2911. 65. / 

In 1116 10 6 
| | 168 19 3 
. allo Inſurance out | 68 19 3 


Remains the Coſt of the firſt Outſet 10⁰0 00 


And ſo as to any other Adventure, or Premium, 
on a double Voyage, as may be ſeen from the * 
Table, diz. 


The Amount of Ae; to make good 100 l. out and 
home. 


Hae follows FR Direc: between Convoys and 
no Convoys, in an Inſtance of a treble Voyage, the 
Rotation being from England to Africa, from thence 
to America, and then home. 

I nſurance from England to Africa may be done in 
Time of War, at about ſeven per Cent. with good 
. and not under fifteen per Cent. without Con- 
voy ; and the Voyage may be performed in forty to 
fifty Days. Inſurance from Africa to America will be 


about 


. 
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about fix per Cent. with ſuch” e and eig 
per Cent. Se Convoy; and K de 


performed in wm to fifty Days Thel e 
2 5 Amierica to Great 7 Lich 

will be at about ten per Cent. and vid er ede "Covey, 1 
about 25 J. per Cent. and this Voyage may be ke. 
formed in forty to ſixty Days. * 

To ſhew the Amoùnt of Inſurance at* the above 
mentioned Rates, to make good tool. Outſet tfirough- 
out the whole Rotation, deduct the ſeveral Premiums 
from 98, as aforeſaid; and then add the Premium or 
— unt on the firſt and ſecond Voyages 10 tool. 

en, | | 
ed For the firſt Voyage, ſay, a 29, 
As 9 l. is to 71. ſo is 100 l. to 5 J. 135. 10 d. 

831. is to 154, ſo is 100 l. to 184. 15. 5 4. 


For the ſecond Voyage, 
As 92ʃ. is to 61. ſo is 107). 135. 10d. to {Lo 64 
3 181. ſo is 1181. 15. 5d. to 260. 115. 4d. 


Por the third Voyage, 
As 881. is to 10 J. ſo is 114). 145. 4d. to. 181 6s: 84. 
731. is to 25ʃ. ſo is 1444. 125. 9d. to 498. 105. 8d. 


The Amount of the whole, and the Difference be- 
tween good Convoys and no N will 8 
from the . Table, viz. | 


| rain} þ — The A eren 
| © © 1 7 mount of mount of | inthe In. 
| Inſurance | Infarapce; | ſurance 
with good | without | per cent. 
. Convoy | Canyoy En; 
per cent, | per cr. 
— 1 —u — 
re Th + „ * 4.4% 4. 4. 
From England to Africa 7 13 10] 18 1510 7 7 
[From Africa to America 7 6 26 11 4 | 19,490 1c 
Tr eee 13 0 849 10 8 35 10 
| f — — Md To 


* 


8 


4 mn rn 


| Ten 2 o | 94 3 66 8% 


, * = þ "A : 
* 


2 


Wine cos 

| To find the Sum neceſſary to be inſured. to make 

„or cover 1001, outſet on a treble Voyage, in 
the Caſe of 251. per cent. Premium, from America to 

Great Britain, and the other Premiums without Con- 

| voy, as above mentioned, ſay, 

As 252 is to 100l. ſo is 49). 10s. 84. to 1980. 25. 84. 


As war is to 100. ſo is 140 125. ad, to 1981. 25. 8d. 
f Sum. neceſſary to be inſured without Convoy ; 
and by the ſame Rule, 130 J. 75. 2 d. will be ſuffi- 
cient with Convoy. | | 
This will appear from the following Exqarple : 


Rath 
The Sum to be infured , _ | 2 8 
Deduct 2 per cent. Abatement 3 195 3 


The Inſured receives in caſe of Loſs 1 94 3 5 


Deduct Inſtance on 1987. 25, * 
at 23 per cent. 3 W208 
144 12 9 
Deduct Inſurance on 12 1. 
the Outſet 18 1 5 


on the ſecond Voyage 26 * . 4 12 9 


Remeins the Coſt of the firſt Outlet F of 100.0 0 
And ſo as to any other Adventure, or Premiums, 
on any other treble Voyage, Ditt. Tr. and Com. 
The following Caſe will further illuſtrate what hath 


been ſaid in this Section. 


( 


4 Guildhall May 15th 1 759. Sir Alexander Grant, 
Bart. againſt William Innes. 


The Plaintiff declared that on the 12th 5 
17 58, at London, according to the Cuſtom of Mer- 
chants, from Time whereof the Memory of Man is 
not to the contrary there uſed and approved of, cauſed 
to be made a certain Writing or Policy of Aſſurance; 


n that the Plaintiff, as well in his own Name 
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as for and in the Name and Names of all and every 
other Perſon or Peſons, to whom the ſame did, might, 

or ſhould appertain in Part or in all, did make A ſſur- 
ance, and cauſed himſelf and them and every of them 
to be inſured, loſt or not loſt, at and from Jamaica to 

London, upon the Body, Tackle, Apparel, Ordnarce, 

Munition, Artillery, Boat and other Furniture of 
and in the good Ship or Veſlel tbe Prince of Orange, 

whereof was Maſter ſor. that Voyage Capt. James 

Ander ſon, or whoſoever elſe ſhould go tor Maſter in the 

ſaid Ship, or by whatſoever other Name or Names 
the ſaid Ship or the Maſter thereof was or ſhould be 
named or called, beginning the Adventure upon the 

ſaid Ship, Sc. from and immediately following ber firſt 

Arrival in Jamaica, and ſo ſhould continue and en- 

dure until the ſaid Ship, with her ſaid Apparel, Sc. 
ſhould be arrived at London, and there had moored at 

Anchor twenty-four Hours in good Safety; and that 

it ſhould be lawful for the ſaid Ship in that Voyage 
to proceed and fail, and to touch and ſtay at any Port 

or Places whatſoever without Prejudice to that Inſur- 
ance; the ſaid Ship, &c. for ſo much as concerned 

the Aſſureds, was and ſhould be valued a 

Touching the Adventures and Perils, which the 

Aſſurers were contented to bear, and did take upon 
them in that Voyage, they were of the Seas, Men of 
War, Fire, Enemies, Pirates, Rovers, Thieves, Jet- 
teſons, Letters of Mart and Countermart, Surpriſals, 

Takings at Sea, Arreſts, Reſtraints and Detainments 

of all Kings, Princes and People of what Nation, 

Condition or Quality ſoever, Baratry of the Maſter 

and Mariners, and of all other Perils, Loſſes and 

Misfortunes, that had or ſhould come to the Hurt, 
Detriment or Damage of the ſaid Ship. Sc. or any 
Part thereof; and in Caſe of any Loſs or Misfortune, 

it ſhould be lawful to the Aſſureds, their Factors, 

Servants and Aſſigns to ſue and labour for, in and 

about the Defence, Safeguard and Recovery of the 


A Blank was left for the Sum. 
X 2 fajd 


p 
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ſureds to abate two per Cent. and by the Taid W. 
or Policy of Aſſurance the Ship and Freight were 
wWagrranted free from Average under three Prundꝭ per 
Cent. unleſs general or the Ship ſhvvld be ſtranded ; 
and by the faid Writing or Policy of Aſſurance it was 
declared bt the following Afſurajice wur upon Ship and 
Freight ; and that the Under writer was to return 131. 
if the ſaid Ship departed with Convoy for the Voyage, 


ſaid Ship, Sc. ot any Part thereof,” without Preju- 
dice to that Inſurance; to the Charges whetcof they 
the Aſſurets would conttibute, each according to the 
Rate and Quantity) bf his Sum thetein; afſüfed, St. 
And ſo they the Aflurers were contented, nd did 


thereby promiſe and bind themſelves, each one For his 
own Part, their Heirs, Executors and Goods, to the 
Aſſureds their Executors, Adminiftrators and Afligns, 


for the true Performance of the Premiſſes; confeffing 


themſelves paid the Confideration due unto them for 
that Aſſurance by the Aﬀiteds' at and after the Rate 


of thirty Guineas per Cent. in Caſe of Loſs; 3 
Writing 


£ 


and 51. per Cent. for Convoy through the windward 


. Paſſage or Gulph of Florida, &c. Of which faid 


Writing or Policy of Aſſurance the Defendant aftet- 


wards had Notice,” and thercupon afterwards, on the 
fame Day and Year, at London, in Conſideration that 


the Plaintiff at the ſpecial Inſtance and Requeſt of 
the Defendant, had then and there caufed to be paid to 


the Defendant 30 Guineas as 4 Premium and Reward 


for the Aſſurance of 100 7. of and upon the fard Ship 
and Freight mentioned in the ſaid Writing or Policy 


of Aſſijrance, and had undertaken, and then and there 
faithfully promiſed the Defendant to perform and ful- 


fil all Things contained in the faid Writing or Policy 
of Inſurance on the Part and Behalf of the Aﬀured 
in that Behalf to be performed and fulfilled, he the 
ſaid Defendant undertook,” and then and there faith- 
fully promifed the Plaintiff, that he wotld become 
an Aſſurer to the Plaintiff for the ſaid Sum of 1007. 
of and upon the ſaid Ship and Freight mentioned in the 
ſa:d Policy, and that he would perform and fulfil all 

| | 3 + Things 
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hings co the ſaid Policy on his Part and 
Heb 55 M (2 BY: as to the ſaid 100 J. to be 
cores and fulfilled according to the Form and 
the faid Policy, and ſubſcribed the ſaid Po- 

licy as Tack Aſſurer for — ſaid 1col. 
That the ſaid whip before the making of the faid 
Writing or Policy 0 Aſſurance, that is, on the 1cth 


December 1757, was in good Safety at Jamaica; and 
that afterwards divers Goods and Merchandize, to the 
Value of 10,000/. were laden and put on board her 
to be carried on Freight ; and that the Plaintiff, at 
the Time of loading the ſaid Goods and Merchandizes 
on board the ſaid Ship, and from thence until the Loſs 
of the ſaid Ship, Gods and Merchandizes hereafter - 
mentioned, was intereſted in the ſaid Ship, and in the 
ſaid Freight of the ſaid Goods and Merchandizes in 
the ſaid Policy mentioned, to the Value of all the 
y ever inſured or cauſed to be inſured thereon. - 
That ſaid Ship, on 12th December 1757, departed 
= ſet ſail from Jamaica on her Voyage towards the 
Port of London; and that the ſaid Ship, with the 
ſaid Goods and Merchandizes, ſailing and proceeding 
on her ſaid Voyage, after her ſaid Departure from 
Jamoica, and before her Arrival at the Port of London, 
that is, on the 2d February 1758, was attacked, con- 
guered, and taken a Prize by the French; and, toge- 
ther with the Goods and Merchandizes, was then 
and there wholly loſt to the Plaintiff: Of all which 
Premiſſes the Defendant had Notice on the 1ſt May 
1758, and was requeſted by the ſaid Plaintiff to pay 
him 98/7. Parcel of ſaid 100 l. ſo by him affured ; 
21. Reſidue of ſaid 100. being to be abated to the 
Defendant in reſpect of the ſaid Loſs. 

There was another Count for 100 J. had and re- 
ceived by the Defendant for the Plaintiff's Uſe. Da- 
mages 1001. 

The Defendant paid 567. into Court, and pleaded 

non aſſumpſit; whereupon Iſſue was joined. 

The Plaintiff, after fitting out and victualling the 
ſaid Ship at Waterford, ſent her to Jamaica to take in 

X 3 her 
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her Cargo, as before ſtated, and between the 11th and 


Izth Tebruary 1758, cauſed to be inſured by different 
Perſons the Sum of 16001, at and from Jamaica to 
London, upon the ſaid Ship and Freight, beginning 


the Adventure from and else following the 
Ship's arrival at Jamaica, and. ſo to continue until ſhe 
ſhould arrive at London. 

The Ship took in her ed at Sas; aide on 
2d December 1757, ſailed from Montego Bay in the 
faid Iſland without Convoy, and on 2d February 17 58, 
was taken as aloreſaic. 

About the 12th February 1758, the Ship was re- 
taken by a Britiſh Privateer called the Britannia, Capt. 
Dobſon, who became intitled to half the nett Pro- 


ceeds; and Plaintiff applied to the Recaptor's Agent, 


and deſired he might have the Direction of ſelling 
the Ship and Cargo for the Benefit of the concerned, 
but was refuſed ; whereupon two Brokers were mutu- 
ally agreed to by all the Parties to ſel] and diſpoſe 


of the Ship and her Cargo. 


The Ship and Cargo were accordingly. ſold by pub- 
lick Auction, with the mutual Conſent of the Plain- 


riff, Inſurers and Recaptors; and one half of the 


nett Proceeds was paid to the Plaintiff, and the other 


half to the Recaptor; and in the Account delivered 


by the Broker, the Plaintiff was allowed for the Ship's 


Freight 13:20. 85. 6d.; and though the Plaintiff 
| bath declared for a total Loſs, he only claims a partial 
or Average Loſs, - 


The Ship and her Cargo being thus ſold by publick 


Auction, the Plaintiff delivered in all his Vouchers to 


the Policy-Broker to make up the Account and ſtate 
the Loſs for the Examination of the Inſurers : The 


Account was ſtared as follows: 


[ 


The 
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CCC 8 
The Prince of Orange coſt at private Sale 550 o © 
Amount of the Outſet by the Ship's Books 522 2 2 
Premium of * 1155]. from London to 9 
Waterford. at five Guineas per Cent. 
P = 1 GO I9 0 


— — 


3 113119 5 
Proviſions for Ship's Uſe at ditto 110 9 1 


yy 


| e 
Deduct Freight from London to Wa- 26 

terford - — - 1 0 0 

: 7 ———— —ã— 

1122 8 6 


Deduct return of 1 + per Cent. for Con- f 
voy on 1155 J. as above - 28 17 6 


1093 11 o 
Premium on + 1190/7. from Ireland to 
Jamaica at ſix Guineas per Cent. and 
Policy , 9 Tea 75 4 © 


5 a 1168 15 © 
Deduct Freight from Ireland to Jamaica 290 14 O 


878 1 0 


Premium on ꝓ 1320 J. from Jamaica to NE 
London at 30 Guineas per Cent. 416 6 


1294 1 6 


The Sum that muſt be inſured to cover the Value of the Ship 


and her Outſet at five Guineas per Cent. See P. 301. 
+ What muſt be inſured to cover 1093/. 11 f. (the Value of 


the __ at Waterford) at fix Guineas per Cent. 
t What muſt be inſured to cover 878 J. 15. (the Value of the 


Ship at Jamaica) at 30 Guineas per Cent. 


2&4» Total 


312 0 rerzens, en 


5. c 

Total AmountofcheFreight 1322 5 6 ˖ 
rom which deduct the Fort. j 
lage Bill and Charges in n nas — 
the River, much may be W ee 
e $07 


4 theft b | 
*s wx (m2 ns | 
900 © © 


Premium of » 1380 Blat 0 dee By 
_ Guineas per Cent. - 425 5 O . . d. 


So that there might be.in- « 1 
ſured op the Ship — 1320 00 
| 5 N == 1350 O © 
85 15 2670 0 0 
| Half the nett + Proceds of the Ship and | 
of Freig oht - 940 1 
5 | From Skich deduct half the Crew 8 | 
5 Wages WP. * 


- * 9 0 
1 — — © Ines 
- — . 
- 


26701, at 98 per Cent. + 2616 12 0 
ae 2 — 801 19 10 
5 17314 12 2 ode 


If 2600“ loſes 18144. 100 4 will loſe 674. 185. 94. 
Wes the Average Loſs claimed by the Plaintiff, 


Rt, Defendant” s Objefions, 


It is underſtood, that the Practice amongſt Mer- 
chants is, to inſure no more on Ship and Freight, 
than the Sum it will require to bring her on an Equa- 
lity whether ſhe artives or not; but when neither are 
- "valued, to aſcertain whether a Merchant chooſes to 
have a Profit in View by her-Arrival or Capture, and 
for which, when valued, he pays a certain Premium, 
0 ſeems naural that the Inſured means only to be ſe- 

8 | * To cover goo J. 
cured 
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cured and reinſtated in his real Property, into which 
the Inſurers have a Right to enquire, and to ſee that 
the Account is properly ſtated; and it muſt be owned, 

the Wear of a Ship greatly reduces her Value, which 
the Freight again anſwers, but with heavy Charges: 
Therefore Ship and Freight are the ſame; or if they 
are ſeparated, it depends much on Fancy. Where- 
fore in this Caſe the Owners ſhould only have inſured 
as onder? ern our af e 
e ene e eee . 
The Value of the Ship at Jamaica being 878 1 0 
Required only Inſurance on 1350 l. n 

: e and Freight at 30 Guineas per 


1303 6 0 


If a total Loſs had happened, this 1350 J. 
ſecured the Owners at 98 J. per Cent. 
„ 13“ 2 8 . 
As ſhe was taken, c. they received for. 
half Ship and Freight - $01 19 10 


| . 501 6 2 a 
" If 130 J. loſes g01 J. 65. 2 d. 100 l. loſes 371. 25. 
which the Defendant offered to pay the Plaintiff. 


Some urge it to be the Cuſtom to inſure nett 
Freight, as well as the Value of a Ship; and it is too 
Fe a Cuſtom, alſo, to miſtake what that nett 

reight actually is, or rather impoſſible to calculate 

exactly, what a Ship and Freight will yield in the 
Middle of a Voyage : Therefore it is incumbent. on 
an Owner to pleaſe himſelf, and declare it by a Va- 
luation of both; but if he does not, and leaves all 
open, it is to be preſumed he means only to ſecure 
his real Property; and Inſurers can never be liable to 
pay the Lok on an accidental or imaginary Profit, in 
Caſe of a total Loſs, while the Aſſured (in the Event 
of a ſafe Arrival, and that by heavy Charges, ſuch 
as thirty Guineas to Sailors for the Run home, his 

* : ſuppoſed 
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ſuppoſed nett Freight, or Profit, does not yield to 
his Expectation) can have Recourſe upon the Inſurers 
for. a Return of Premium, by complaining of his 
' Miſtake. aſter the Ship's Arrival. Wherefore all In- 
| ſurances left open, not valued, are intended only to 
j ſecure the real original Property; but as there are 
bl  Fa#s in the preſent Caſe, let it be ſuppoſed the af. 
ſured, or Owner, meant to make Profit (which is 
granting a Contradiction on an unvalued Policy) by 
inſuring his Freight at a high Rate, bis Claim for Re- 
| turn of Premiums would be founded on the following 
4 State, by proving his Intereſt at the higheſt it now 
= - ' turns out to be at the End of the Voyage. | 
3 Suppoſe 2 670 J. had been inſured, without valuing 
1 Pl YL 
is the Ship and Freight, and arrived ſafe, the Aſſured 
| could have demanded a Return of Premium by ſtating 
n his Account thus; 1h 
| 8 


Amount of the Ship's Freight „5 „ „6 
Ditto of Ship ſold at 720 0 © 


Total Value 2042 8 6 
„ . 
Coſt at Famaica - 3878 1 0 
Premium on 13301. Ship and 
„„ . 
Portlage Bill - 438 8 


Nett Freight or. Profit to be inſured at 


2861. 145. to bring it home 300 13 9 


Infurers Debtors to Premium of 26701. 
at 30 Guineas a 2 

5 een 
By Inſurance on 1350 © 0-425 5 0 
By d' on nett Frt. at 286 14 0- go 6 3 
1636 14 0 -—515 11 3 


| Sum over-inſured 1033 6o—is PA 325 9 9 


— 


841 1 0 


2670 00 The 
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a i gy 
The above nett Freight at Jamaica > 13 9 
Deduct Coſt of Inſurance on 2861, 146. 6 3 


SR 


When brought home to London yields 210 7. 6 


N. B. Inffead of adding the Premium to a ſup- 
poſed Profit on Ship and Freight at Jamaica, the Pre- 


mium thereof muſt always be deducted, and leſs in- 


9 5 


'P R 0 0 E. 
IT the had arrived ſafe 


She ſold at, or was/worth -  - #920 0 0 


Her Freight turnd out at 1322 8 6 


| SENS 
Coſt at Famaica + 3678 1 0 
Inſurance on 16384. 143. $515 it 3 ' 
Portlage Bil!!! 438 8 9 


If ſhe had been a total Loſs. 


16361. 145. at 98 per Cent. would pay 1603 19 9 
Colt at Jamaica 878 1 o 
Inſurance Premium - - g15 12 3 


22 {oO 17 


/ 


Neat Profit 210 7 0 


As 


| #6 Of Potrictes 109% 


As ſhe was taken and retaken, 


20g Ty 7 age, 4 
E 


By nett Proceeds 2 alf Ship and Fregh 801 19 oy 

ITT WW 

| The Inſurers muſt ro: have = wy 801 19 11 

We 8 of pls 1 brd 80K 19 10 

” 16. 30 1% bag gin? 1 t 

[ji 9 15 1 (be Nen A Mg Shur: 8 * 9 
9 a 


"Coſt at Jamaica = 878 "a n 
Ditto Premium eT MO 51911 | 3 
| f nn 
| K 


- __ 


Nett Profit 210 7 6 


9 "As 3 every Man means his true Intereſt in 
all his Operations in Trade, therefore the abave State 
proves proper Calculations; as whether a ſafe Arri- 
val, a total Loſs, or a Capture and Recapture had 
| happened, the Profit or nett Freight turns out equal- 
ly the ſame. Wherefare in all Infurances-of Ship and 
Freight, both or either, left general, and not hal 
the Aſſured can calculate in the above Manner for a 
Return of Premium; as alſo the Inſurers from pay- 
ing too much. If the Inſurers were to pay (reſpect- 
ing the Caſe in queſtion) on the imaginary Sum of 
2670, the Aſſured would not only gain 8960. 13s. 4d. 


by the Capture and Recapture, an Accident, but ſaves 


alſo 1154, 65, 9 d. they would have loſt had the Ship 


arrived ſafe, without the leaſt Chance of a reciprocal 
Advantage to the Inſurers by any Accident. 

If Cuſtom is pleaded to a contrary Practice reſpect- 
in Freight, it has no Relation to an Inſurance on 
Ship and Freight; becauſe if a high Valuation is 
d male and inſured on the one, ſo much the leſs ought 
to be done on the other. 

This Cauſe coming on to be heard, and the Plain- 
tiff's Witneſſes proving, that it was cuſtomary i in the 
City of London for an Owner of a Ship to cover his 


Intereſt both in Ship and Freight by inſuring Ship 
and 


| 


4 
> 


gi 
0 


wt 


a > Oo, | vos 


dts 4 


„f.. ww, cd 9 


| ST ak 

e  Abbbon ancn ary 
and Freight, atd the Premium paid for inſuring the 
fue (the Underwrite taking the Premium in cafe 
the =" atflves fate) the Jury gabe a Verdict for the © 


4+ = _— 1 k * : 4 : SF LES 1 


* * — . K 
N wb. 4 . rn 22 , * , 4% - X —_— . Ne, 
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- 010 ISO! ae 1 Min,“ inen 
Of Aurrages und Contributions. Prize Ad of 1756. 


1. ö 0 Verage, in the Merchant's Law, is uſed ot 
taken for a certain Contribution that Mer- 
chants and others, who have their Gods caſt into the 
Sea, do proportionably make towards their Lol | 
the, Safeguard of the Ship, or of the Goods ang 
Lives of thoſe in the Ship in the Time of Tempeſt; 
and this Contribution ſeems to be ſo called, becauſe it 
is proportioned after the Rate of every Man's Ave- 
rage or Goods carried. It is derived from the Word 
Averia, Cattle +, Molloy, B. 2. C. 6. f. 4. 

2. Ships being freighted, and at Sea, are often | 
ſubject to Storms and other Accidents, when, by the 
ancient Laws and Cuſtoms of the Sea in extreme Ne- 
ceſſity, the Goods, Wares, Guns, or whatſoever elſe hall 
be thought fit, may in ſuch Extremity be flung over- 
board: But then the Maſter ought to conſult with 
his Mariners, who, if they conſent not, and yet the 
Storm and Danger continues, the Maſter may, not- 


- withſtanding, command what he ſhall think proper to 
de Plaintiff had foſured to the foll- Amount of his Valba- 


tion, that is, 2690 J. the Principle inſiſted upon by the Defend- 
ant, would, it ſeems, have been right; for the Deſign of Inſu- 
ces is not to cover an imaginary Profit, but to ſecure a real 


tereſt. ; | 5 
| F Whivevet the Mafter of a Ship in Diſtreſs, with the Advice 
of his Officers and Sailors, deliberately reſolves to do for the 
Preſervation of the Whole, in cutting away M+fts or Cables, or in 
throwing Goods overboard to lighten his Veſſel, which is What 1s 


-meant by Jettiſon or Jetſon, is, in all Places, permitted to Be 


brought into a general or groſs Average; in which all concerned 
in Ship, Freight, and Cargo, are to bear a proportionable Part of 
what was ſo ſacrificed for the common Good; and it muſt be 
made good by the Inſurers in ſuch Proportions as they have un - 
derwrote. Mag. Iaſ. Vol. 1. P. 55 23 


* 
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be caſt overboard for the. common Safety of the reſt; 
So likewiſe Goods coming from infected Towns or 
Places may be caſt overboard ; and if an Action be 
| brought at Common Law, the Defendant may j Juſtify 
the — by pleading the ſpecial Matter. If there be 
a Super- cargo, a Requeſt ought to be made to him to 
firſt ; but if he refuſes, the Mariners may 11 
ceed; Molloy, B. 2. C. 6. F. 6. cites Ley. 
24. Bratton, Lib. 2. Fo. 180 b. n. 3. 49 * , 
o. I oy 0. Leg. Oleron, Cap. 1 

f the” Ship happens to tet e Stem, 
a arrives. in Safety at her Port of Diſcharge, the 
Maſter and moſt of the Crew muſt ſwear that the 
Goods were caſt over for no other Cauſe, but purel 
'W the Safety of the Ship and Lading. Molloy, 'B. 2, 

C. 6. E Leg. Wiſbicenſ. Art. 38, 39: 

ing William the Conqueror, an Henry J. 4 
ale” ratifed this Law concerning Goods caſt over- 
board by Mariners in a Storm, in Imitation __ the 
. antient Rhodian Law, de act. 

Si ergo jecero res tuas de navi ob metum aride d 
bt non potes me implacitare ; nam licet alteri damnum 
inferre ob metum mortis, quando periculum evadert non 
poteft. Et ji de hoc me meſces, quod ob metum mortis nil 
Feciſſe de come ſpriorari. Et ea que in navi reſtant 
dividantur in communi ſecundum catalla; & fi quis jece- 
rit catalla extra navim, quando neceſſitas non exegerit, ea 
 reſiituat. Molloy, B. 2. C. 6. F. 3. cites Leg. Guliel. 1. 

SH. 1. C. 98. de Paitis ad Legem Rhogiam, Selden.ad 
Eadmerum, & note & ſpi e F. 183. Weeloct « 
| priſe. Anglorum legibus, Fo. 167. 

g. When the Ship arrives ſafe, not only thoſe 
Goods. which pay Freight, but ſuch other Goods as 
are preſerved by the Jettiſon, muſt come into the 
Average; even Money, Jewels, and Cloaths, are not 
1 v "BF Things which are upon a Man': 


, 


8 In our Time we do not remember ever to have met with any 


Reg ulation of a general Average, Where the Apparel and Jewels 
of Paſſengers were — into Fu Contribation, as th go. 


3 | mon 


% 
3 


POL of AngvnAncy 319 
Body, Victuals and the like, put on ſhip-board.to be 
ſpent, are totally excluded from the Contribution. 

The Maſter ought. to be careful, that only thoſe 
flung over- board. Molly, B. 2. C. 6. 6. 4. cites 
Leg. 1. and a. 4d Lag. Rhod. & Leg. Oleron. Leg. 

N icenſ. Art, 9 , A. ine MY NS ge Nn! 

6. In the Rating of Goods by Way of Contribu- 
tion, this Order is to be obſerved: If they chance to 
be caſt over board before half the Voyage be per- 
formed, then they are to be eſtimated at the Price 
they coſt; if after, then at the Price the reſt ſhall be 
ſold for at the Place of Diſcharge. Malloy, B. 2. 
C. 6. 5. 4. cites Locinius, Lib. 2. C. 7. de Faftu, & 
7. The Sea Laws of trading Countries differ great- 
ly in fixing the Prices, at which Goods thrown over- 
board ſhall he made good, and for what Value thoſe 
ſayed are to contribute. According to the old Laws 
in the Conſolato del Mare, Cap. 95; the Statutes of 
Genoa, Lib. 4 Cap. 17. the Ordinances of Rotzter- 
dam, Stockhalm and Copenhagen, if the Accident which 
occaſioned the general Average happened before half 
the Voyage was performed, the Jettiſon is to be eſti- 
mated at the Price it coſt; but if after, then at the 
mon Rule that what pays no Freight pays no Average. It is 
cuſtomary in Londen, and moſt other Countries, for the Preſerva- 
tion of whatever Gold, Silver, or Jewels pay Freight in Merchant- 
Ships, to contribute to a Jettiſon ſor their full Value; for the 
Maſters being obliged by all Sea I aws to throw out, in caſe of 
Need, what is heavieſt and of leaſt Value, and the Worch of ſuch 
precious Commodities being known, the Care of them will be in- 
creaſed in Proportion to their Worth, to prevent their being 
| thrawn overboard, promiſcuouſly with other Things: And hence 
heir Preſervation-redounds to the common Benefit. There is a 
Difference, nevertheleſs, when theſe rich Wares come by King's 
Ships, or Packet boats, as ſuch Veſſels never pay nor receive any 
Average. The Reafon is: In Goods belonging to his Majeſty, 
all his SubjeQs in general are concerned; wherefore for any par- 
ticular Loſs of them no particular Contribution is neceſſary, be- 
cauſe it is ſupplied by the general Contribution of the whole Com- 
| munity. Mag. Inf; Vol. 1. P. 62, 63. PE GREASY 


| , Price 
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Ptice which the reft ſath like Goods Malk be fbld for 
at che Place of Difchatge; Preighes, Duties, and ere. 
| _ dinaty Charges dedutted.” But the ne Ord 8 fo 


Amſterdam, in 17A, Reins to differ fotherttihg Fre 
this Cuſtoth, ſaying. *thet n golorre orb 511 
and Ranſos, the Contributions hl be made in 
thoſe two different Manners of Valdation:” ey Sy 
diniatice of Aru in 1563, by "PH TN Recopi- 
Alion te tas Leyes de Indins, the old Statytes of Ham. 
db of 1603; the Ordinances of  L*#6/# XIV. and of 
Coningſbirg, all agree, that the Goods ſaved and loſt 
ſhall be rated at the Market - price which thoſe fave 
- fell for; and a Contribution be made accordingly, 
after deducting Freight and Charges. But the few 
Ordinance of Hamburgb in 1731 deviates from their 
former Statutes in this Particular, by ordaining chat 
in Caſes of general Average, the Goods ſhall be efti- 
mated according to their Invoice, with the Addi 
of all Charges, except Premium of Inſtrance. Now 
this Difference naturally gives riſe to the following 
etc viz. Which is che juſteſt Way, to reckon 
Goods according to their Value at the Place they 
came From, or according to their Value at the Place 
were they are Handen? In Anſwer, we think there ls 
no Manner of Doubt, but that if the Ship arrived in 
| Safety at her deſtined Port, both the Goods thrown 
over board, and thoſe delivered, ought" to be valued 
at the Price they might have yielded, or did yield 
there, whether the Jertiſon was made before they 
came half the Way, or after: for if the Goods ſave 
by this Jettiſon arrived at the Place they were deſti- 
. ned. fur, and there produced double what they coſt, 
it would be unreaſonable that one Half of ſuch Pro- 
Adace ſhould contribute nothing to what was caſt - 
Way; Nor would it, on the contrary, be reaſdnable 
. the Goods ſaved (if they came to a loſing 
Market) pay for mote than they produeed; or ſup- 
Poſe they were ſuch 4s had ſuffered by their own pe- 
able Nature, what Reaſon could there be to make 
| them contribute to the Value of their Coſt? It ap- 
3 | e pears 


— 
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8 Malynes s Len Mercatoria, Cap- api that this 


Distinction was likewiſe obſerved in Exglandein 1 6224 
(the Time in which he wrotr) of rating the Goods at 


ou Coſt, if the Jettiſon happened before half the 


oyage was performed; and if after, at the Price 
that the reſt, or like Goods, ſold fot at the Place of 
Diſcharge- An laſtance happened lately, wherein 


the Concerned agreed, that the Goods ſaved, and 


thoſe, thrown over · board ſhould be rated at firſt Colt; 
As there is no Law in England that poſitively directs 
what Method is to be obſerved in theſe Caſes, the In- 
ſurers, as well as the Inſured, are bound by hd De. 
termination of Referees 

Malloy, in his Treatiſe de Jure Meritims (B. 2. 'C: — 
Pu 16.) remarks that in his Lime the general Cuſtom 
was, that the Goods ſaved and thoſe loſt ſhould be 


eſtimated at the Rate which thoſe ſaved were ſold for, 
Freight and other neceſſary Charges deducted. And 


this, by what we have ſren tranſacted in ſuch Affairs, 


ſeems to be now the prevailing Cuſtom in 1 


Mag. Inf. Vol. M Pon i341 


8. If a Lighter, or Skiff, or the Ship' NI vel | 
which Part of the Cargo is unladen for the Lighten+ 


ing, periſh, and the Ship be pteſerved, in that Caſe 
Contribution is to be made; but if the Ship be caſt 
away, and the Lighter; Boat, or Skiff, 3 
chere is no Contribution or Average to be had, it be- 
ing a Rule, No Contribution but where the: Ship ar- 


rives in | Safety: end. 2. C. e Wh | 


following Paragraph. 121 PIT. ret: 4:7» 77 
9. If the Ship, after baying made Jello, — cut 


away. her Cables, Maſts,' Sc. at one Place, is ſtranded | 
at another, each concerned muſt bear his On Los; or 


remain poſſeſſed of what is ſaved of his: Property; 


For Inſtance ; A Maſter, bound for Cadizzis::qblited - 


by a Storm in the Downs to cut away two; Cables, 
and get to Sea; by which Means he cleared his Ship 


from the great Dan he was there expoſed to: But 
he afterwards had the NMisfortune to tum his Ship 
e near Phmouth, where the major Part of his 

Y | Cargo "0 


ec #2107: 
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_ Cargo was ſaved. In this Caſe the Owners of che 
Ship haye no Right to demand that the 
| of the Goods ſaved: ſhall contribute towards the Ca- 
 blez and * ee * 
the imminent Danger of loſing the Ship on the 
_ win Sands (Where there was no 
thing e ſaved) which could only Hens 
| _— by the Method' taken of cutting away the wo 
__ > Cables. Wee it follows, that if nothing had 
deen ſaved of the Cargo, and the Cables and Anchors 
| had afterwards been tecovered, they would remain the 
ſole Property of the Owners of che Ship, at leaſt till 
the Proprietors of the Goods had actually paid for, or 
contributed towards the Loſs of theſe Cables and An- 
chors. This is an old Law, and the Cuſtom of many 
Places F. If a deep loaden Ship be obliged to take 
out à Part of her Cargo, previous to her paſſing ſome 
Shoals or Flats, which, without ſuch Lighteni 
hinder her getting to her deftined Port, and the Li 
ters or Boats, in which the Goods of ſuch Cargo are 
put, ſhould periſh, the Owners of the Goods that r6- 
main are to bear an equal Proportion of the Loſs; 
but if the Ship ſhould be Hoſt, and the Lighters ſaved, 
dhe Owners of the Goods ſo preſerved ſhall not 
remain poſſeſſed of 'thoſe Goods, but alſo ſhall con- 
tribute nothing towards the Loſs of the Ship, — 
what was in her. This Difference is founded on this, 
chat lightening of the Ship was in Conſequence of a 
dieliberate and voluntary Determination, and for the 
Good of the whole; whereas the Lighters being ſa- 
ved, and the Ship Joſt, was owing to an Accident, 
3 no ways proceeding from a Regard to the Whole, but 
1 Caſe ita 40 the laving Goods lying nemelt ac 
/ | hand when a Ship is run aſhore. 25 
ſuppoſe, that a Sup 


+37 Let us go Rill- farther, and 
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either for her real Value, or for her Whole con- 
* xrated F. 
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. 1 
0 


-gets clear, and returns to Sea, yet 


ſhe is obliged to make for, Liv Flake Shelter in che | 


next Harbour, where, upon Examination, "ſhe 
found in ſo bad a Condition as not tobe repaired 


ceeds from her having been aſhore, 


the Cargo eſcaped, 
which was fo ſaved muſt contribute to the Loſs of 
| what was thrown overboard. 'But yet whatever Da- 
mage the Ship ſuſtained by her running a-ground, or 
the Damage or Loſs any particular Goods fofered 
this unhappy Accident, muſt be borne by the Ship's 
Owners, and by the Owners of the Goods, — 
any Pretence of Indemnificarion from the Cargo 


yer as the got 


Mr. Inſ. Vol. 1. P. 5 

10. In the Collection intitled Con late 4˙ Mate; 
hien contains ſome old Laws of arcelona, parti 
taken, as Yerwer ſhews, from dots of Vi, it is Li, 
Cap. 94. That in caſe of a Jertiſon, the Ship 
contribute for half of its Value: but (C 
the Maſter receives Freight for his wh 
the ſame ſhall be included in the general Contr 


In the Ordinance of Phi II. mate at 
3, it is ſaid, „That 5. if hee 
K ſhall have the Option to make the Ship contri 


eight?“ which, as Yerwer affirms in his 


_ Annotations upon this Ordinance, P. 118, bath been 


dhe melt ancient of their own Sea Laws have bern 


ptactiſed in the northern Parts of Holland, ever fince 


' known, which are the Deerees, or Judgments of the 


City of Dam or Damme, collected, actarding to the 


- #forementioned Author's Conjektute,. befare tHe Year 


-. 


2 and fill in Uſe, ee Ins 
SIGH | \ Y 2 : | By 


therefore is condemned as unfit to proceed on the 
Voyage. In this Caſe, notwithſtanding her Loſs pro- 


. 
ved, their Redreſs Ws only W 3 the Infurers. | 


e 


© X - 
* Ren . 
4 : - . 9 


3% Pens F Ass URANO. 
, By therRecepilacion dr Loe. dr las Indiag-in- dpa. 
and the Statutes of Genoa, the Ship contributes both 

for the Whole of her Value and Freight. At Leg- 
born the Cuſtom is, that the Ship Rieden for 
one half of her Value, and one third of her Freight. 
By the Ordinance. of Lewis XIV. both Ship and 
Freight are to contribute for one half. 0 


= 


Hall be made of the Mens, Wages, Pilotage, and ſuch 


en of ſeveral States in the Manner of 


+. 


rth of che Ship, (after making proper Allowances 


g 


what. the; diminiſhed in Value by the ordinary 


* 
o — 
2 
- 


. "ISA * hs , ; 

+ ourle of the Voyage, and the extraordinary Acci- 

Wa Ss the general Average) ſhall — 
23 bb tri 


* ** 


note K 
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tuldute their *Shate or Part in a deen, 
Mag. N Vol. 1 P. 57. ft 
11. If a Ship happens to be et e Mater: 
to redeem the Ship and Lading out of the Enemies o 
Pirates Hands, promiſes them a certain Sum 
Money, for Performance whereof himſelf becomes a 

Pledge or Captive in the Cuſtody of the Captor: in 


this Caſe he is to be redtemed at the Coſts and Char- 
ges of the Ship and Lading “. 8225 Roi. di Jan, 
£ 41, 


L. 2. $inavis; SC. r 
80 whites Prrate tikes Pürt & the Good: 10 par 


the reſt, Contribution muſt be paid. - 209 ene ANG 


| Bur if a Pirate takes by Violence Part of the 
Goodb, the reſt are not ſubje& to Average, unſeſz the 


Maſter hath made an expreſs © "6 to pay it 


after the Ship 1 is robbed, ' pr; "ED I 297; . Fl. Hat fl 
Hicksvi"Palington. \s 0 

But if Part of the Goods are ae by in Enemy; 
or by Letters of Mart and Reprizal, e contra. 


Ikewiſe in a Storm, if the ſame is done for — 


tion of the Remainder.” Moly! B. 2. Cap! 6. 5. wil 
12. A\Ship was taken by a French Privateer, and 
the Maſter o F. her ranſomed leer 1800 J. (che Maſter 


having a Share if the Ship). The Mate was carte 


into Fance as an Hoſtage for this Money. Lord 
Chancellor ſaid, the Ranſom Money miſt be raiſed 
out of the flrſt Profits, notwithſtanding any Ber 
Mortgage of the Ship for if there was's RO 
Mortgage, what would have become 'of rhe Security, 
if the'Ship had not been redeemed? After the 8 
was redeemed, ſne performed her intended Voyage, 
and the Freight-money earned after her Nen 
was khe fit ſt Profits ariſing, and out of theſe the — 
ſom- money is to be ſatisfied. This was open N 
The Lord Chancellor ſaid, the Inſurers always paid 

Part of the Ranſom- money. Molloy, B. 2, ors U. 

9 uh: ere Hill Ae in Chin. . Lopes and Winter... | 


DI IST 


ee may pee the OY for ige. E 


kenn! a2 Yet; 5 LW n 8 


Sy © + 95 'Y 3 | 13, Con- 


82 1 


„ 


\ 


[ 


who 


ns, gte dienen: 2 
Contribution is to be paid for 898 
1 . Ship into Port or Haven for 
her Safeguard lit being not the Place ſhe was deſigned 
. - fas). * 
1 4175 in the Maſter. 2 


her off the eee, ln 

of a Ship lets out his Ship to Fevighs, 
—— his Complement, and afterwards 
nods without Leave of the Freighters, and 
at Sea, and Part of the Freighters 
overboard; the remaini Goods are 
ta the Average, but the muſt 
t he. cur of i wn Purſe. » Malloy, 
cites, Grotius Introd. Jar. Hall. 
rel Pres Co muten onthe L. 


zath "Geo. 2: 1746.) The hors High | 
reat Britain, or any three or more 5 

mmiſſioners for executing the 
erſo * for them i | 

are tequited, "ah gut oh Oe 

1 of; any Ship or Veſſel giving the uſual 

Wand Security. in foch Caſes. (except only for the 


| Ao iral or Commiſſioners for executing the 
| Since co iſſus forth Commiſſions to any Perſon: 
eee be 2 they ſhall. nominate to be 
N nder, ra ig of 3 ſucceſſively Com- 
there6k, the attacking and taking, Ge. 
or Fortreſs upon the Land, or any Veſſrl, 
Yor Sar or 1 85 y's-Enemies ; and all Veſ- 
1 teer — adjudged lawful 
ls x all c —— to, and be divided among 
YI and Captors, in ſuch Shares and Propor- 
be. agreed on between them, their 
and] "Fabtars, paying the Duties hereaſrer men- 
tion ls Makes 
"The Judas. Br. of foch Court of Admiralty, ſhall 
2 eee hereto, -finiſh-within five Days the uſt 
her jon 15 the Perſons commonly 
eee in | e n | 


„ 
Fd 
Po 
050 * 1 
* 


t of the Tenths of the Prizes taken to the Lord 


or upon Oath that no 


— 


to Sentence, either to diſchar 
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the be lawful Prize or not; and the proper 
Monition ſhall be iſſued and executed within three 


Days after Requeſt ; and if no Claim of the Veſſel or 


Goods be duly entered or made, and atteſted! upon 
4, e ng 20 Days Notice after. the Execution of 

oP Onition ; or if there be ſuch Claim, 8 

Claimant ſhall 5 within five Days give Security, to 

be approved of by the Court, to pay double C 

the Captor in caſe the Sum ſhall be adjudged lawful 

e then the Judge, upon N him the 


ions, or Copics pox 1c 
during upon Oath. all Papers and Writings winch . 
ſhall have been found and taken with ſuch Capture; 


Papers or Writings were 
found, is required, without further Delay, to proceed 
ſuch Capture, or to 
che ſame as lawful: Prize: And if ſuch 


Claim ſhall be duly entered, and Security given, and 
there ſhall appear no Occaſion to examine any Wir- 
neſſes, other than what ſhall be then near to the Court, 


then the Judge is forthwith to cauſe ſuch Witneſſes to 


be examined within ten Days, and to proceed to Sen- 
tence as aforeſaid ; but if. it N bal appear 17 5 2 
the een whe her ſuch ON be lawful E 


half of the ——— tbat the ſald pore coley is 5 0 
Prize, and the contrary be perſiſted in on the Claj 
ant's Behalf; then the Judge | is required forthwil 
cauſe ſuch Capture to be aàppraiſed by Perſons to be | 
Parra amen" Ya) Ir 


appointed by the Court, 


and ſworn to appraiſe the ſame according to the beſt 


of their Skill and Knowledge; for which Purpoſe the 
Judge is to cauſe the Goods to be unladen (an Inven- 


Tory thereof being firſt taken by the Marſhal of the 
Admiralty, or his Deputy) and put into proper Ware- 
-houſes,'' with ſeparate Locks, of the 


ollector and 


W of the — and, where chere is no 
Cs 
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1 


0 


eee. 
c | 


| making of ſuch Claim, -heis/to proceed to take. ſuffi- 


Comptroller, of the naval Officer, and the Agents 
employed by the Captors and Claimants, at the 
Odarge of the Party ae the ſame; and after 
ſuch Appraiſement, and within 14 Days after the 


eient Security from dhe rai to pay the Captors 1 
the full Value, according to ſuch Appraiſement, in 
caſe the ſume ſhall be adjudged lawful Prize; and al- 
ſo to take Security from the Captors to pay ſuch | 
Coſts as the Court ſhall think proper, in caſe ſuch 
Ship ſhall not be condemned; and the Judge is there - 
upon to make an interlocutory-Order for dei 
the Veſſel, Er. to the Claimant, YG 529 4 Pail 157 

But if tlie Claimant refüſe, che 1 is to J 
the Captors in lte manner to give Security to be ap! 
& of by the Claimant; to pay the full Value c- 

ding to the Appraiſetnent, in gaſe ſuch | | 

Thall-be” adjudged hor to, be-lawful Pride; and the 
Jbdge is thetedpon to proceed to make an/interlocus 
toty Orderofor the: ehe thereof to: the Captors, 
„Ah Captures which ſhall be brbught into any of 
his Majefty's Colonies or Flantations in America; are 


brought, anch tht Captatrs, anch their Agents ; ſubject 
the Directions of che Court af Admiralty, zuntil 
either che Time ſhall be diſcharged; or condemned as 
Tia Prize; of that ſurh interlocutory Order às 


| aforeſaid Wall be made fox tlie releaſing thereof; and 


pon the Condetnnation thereof as lawful Prize, if 
1 en hy a Privateer, is to be immediately delivered 
fito! the Captors, andi their Agents, to be 
of as their Gbods and Chattles ; and if taken by any 
"of his Majeſty*s"Ships of War, unto ſuch Perſon or 
Perſons and to be ſo divided and diſpoſed of, as his 
"Majeſty aal 1] order and direct. n * 811 b . 
0 any Judge or other Officer-in his M. ys Da- | 


ters 


| bot breaking Bull toiſtay chere, and be under the 

__ -» Feſt Cate an Custody of the. Collector and Comp- 

_«#&lktr of the Ouſtoms, or, where there is no Comp. 
tibller, of the haval Officers: where the ſame! mall be 


K 2K 
„n ebe if ASSv RANCHES 22S . 
e referred; relating to diſcharge or cundemn 
the Captures as aforeſaid, : he ſhall forfeit 500 n:: 
any Captor or Claimant ſhall; not reſb! ſatiafied; 
wih the Sentence given in ſuch Court abroad, the, 
Party-apgrieved may appeal to the Commiſſioners f 
Appeals in Cauſes of Ptizes in: Great Britain; the 
ſame to he allowed, in like Manner as Appeals t 
ſuch Cothmiſſioners are now alla wed from the Caurt 
of Adpiitalty. within: this Kingdom; ſoſas the ſame 
be made within 14 Days after Sentence, and Secutity 
be likewiſe given effectually to praſscute ſuch A 5 
and anſwer the Condemnation, and to pay triple Voſta 
in caſe the Sentenoe of ſueh Court be afficmeds! +02. l 
e aro near 
y Reawnbt-tuchi Appeal. in Cale! | 
appellate give Secutity to be,@pproved, of by the 
Court, to reſtort p:or Effects, or the full: Va- 
lue thereof to — in caſe the Sentencg 
tene 700 2h ianlont Abo coded Fog 2's 
If. any Perſen, whd was * 4 Hany in chend a 
| ſtance, ſhall interpoſe an Appeal from a —— 5 
given 8 ein — — | 
Agent ſhall, abit e Time, enter — 
athens ſuch, Appeal ſhall. be null and voi 
1 Commander, Officer, Mc. who ſhall — 
— the Capture, ſhall ſorleit triple che Value 
off Embezalement, SC. 
Appraiſements and Sales of Prizes, * iby the _ 
King's Ships,,:ſhal}:-be, made: by the Agents for the 
reſpective Officers and Crews: concerned in the Cap» = 
ture. Flag Officers, Commanders, all the other 
Officers under dhe: Degtee of a Captain and Com- 
mander, and alb the: Creyss of the ſeveral Ships”: ſhall = 
appoint the ſame Number of Agents to act for them 1 
reſpectively. O bim ai did te gn Fits ite Wal | 
Provided that nothing herein contained ſhall ex- 
tend ori be conſtrued to alter, or make void any 
Agteemenr of Agreements, made or to be made in 
Writing between che:Qwners,:Olficers, and nn ng 
of any private Ships or Veſſels of War. 


ir | Agents 
- | 7 , 7 Te 


CIOS * 
* - 


- v K 


. 390. ortet ee 
ſhall exhibit,” and cauſe to be 


2 s Court of Admiral F 
i n Calendar Moatha — Sentence of Con- 


nne of way Fre ſhall be given in the ſaid 


Odurt ef A 


ia Great Britain, or in America, 
air Leiter of in che Court where che 
Nan an de eonderagcd, on Panaler af, 50% ts 


een that en after Condem- 


— 


ec imported it" Brig buite 


: apc 0 Wall after the Sale or Sales of ſach:Prize 


J 2 


2. the” 


——— ſhall er his Letter of At. 
in like Manner, . Mke P | 


N 973 


ve pablick-Notice'of the Time appoint- 
edfor 5 9 the Shares to the Caprors ; after 
E Shares of rem Men, and of ſuch as ail inot 
 dudleinanded within rhtet Years, 8 de paid 
== . — 
5 0 

ef Cuſtoms und Duties, or from being ſubject to ſuch 
 Reftrictions and Regulations to which the ſame how 
ne er Oval ben! 0 5 80 the Eee; Statutet of 
.w: Rule. ov eg. nn ent: 

:collimaed ſal} be conſidered 4s Brinzh 
bulliyShips; and be ſubject to the like Regulations, 
and be entitles 16 the ſame Privileges.” 4 HI 10 
I Claſs in AR'v2, Car. 2. relative' oh Empire 


tien 6f- Goods from Rate and de Turi E 10 
Britiſb built Ships, and navigate as therein mentibn- 
. 6d; 22 after che f yth of Ney 1556 and he: 
reſent War and no longer, entend to 

ation on 05 Bring built — 
of the Goods and Merehandizes mentioned and 
eupteſſed in elle aforeſsid Clabſe, ſo as che Maſtet 
And three-fourths. of the Mariners at leaſt; navigar- 
lug ſuen Ship of Veſſel, are Britiſp, of of the fame. 
Country or Place of which the ſaid Sonde We — 
een ,, on 4s ett 


Property of Fofeighers, ſhall puy e lens, and 120 
dane Duties, in i ſame Manner as if fuck Shih 


were foreign built, WO” + 
Zr 2A 5 W * © There 


There ſhall be paid by the Treaſurer of che Navy 


Of Pourerns eee 3 


to the Officers, Seamen and others, on board any 


Enemy, ſunk, burnt, or ocherwiſe 
Man hiving 


on board ſuch: Ship or 
t / between 


Pounds for every 
Ships at the Beginning wy the 
them; the Nutnbers to ws the 'Oaths of 
—— — or Men belongs 
Ts thi Gti. Bataan — or to any 
of them, ue: lie Tine of: being ann We; the 


Oarhs the ſaid: Mayer er Conful, Ee. are tw/addnkahs 
ſter, and forth with to grant a Certificate thereof gratis, 


directed to the Commiſſioners of the Navy j \whay 
| er with an authens 


2 
. of the Condemnation of the ſaid Ship 
taken z or if ſuch Ship be ſunk ot otherwiſe 


among | 
Marines and Soldiers on board the King's Ships," as 
by Proclamation ſhall be directed; and among the 
Owners, Officers and Seamen of a Privateer, in ſurh 


Proportion, as by Agreement in Wri 


| have entered into-for that Purpoſe: | l 


Provided that where ſuch Oath and Certificate em- 
not be had and made at the firſt Port; the ſane 
.be made and had at any other Port, Oath being firſt 
made of ſuch Inability at the firſt Port which Cets 
tificate ſhall be good and valid to all Interits and Pur 
pole, as if the ſame were granted at the firſt Port 

Bills made out for the Bounty · Money aforeſaid all 
be paid to the Agents of King's Ships and be divided 
am the Captors; and Shares hot demanded in 
three? e ee I Tk 1-74 5 
=" I - 75 Wi | 


* " | ” : n 
—— 847 . ; a. "31S TM, 
4. 17 Tt L — a . 1 * : * 


1 TP = 
Andiche:Bounty-money' granted to Privateers ſhall'be 


dinidediþay agreed among themſelves. 


Subjecta ſhall be talcen by nemy, and after- 
Wals retalen by any Men of War, or Privateers, 
Dine 

ſared tb ſuch former Owner or P . — they 


before alirected touching the Share of Prizes belon 
ing to the Flag-officers; ci where Prizes are ta 


any of: the King's Ships ; and if taken by a Pri- 
wirr, or other Veſſel; Sc. before it has been in the 


1 the Pofſeſſion of che Enemy above 
5 and under 40 Hours, à fifth Part there 
on had if above 48 Hours and under 96 Hours, 


thereof ; allorhich Payments to be made to 


for Sal vage, if retaken by one of his Majeſty's 
x = War, one eighth. Part of the works alue there- 
Which Salvage is to be paid, and to be divided 5 


rd Part — 2 and if above? 96 Hours, a 


AH any Veſſel, Ac. e to his Majeſty's. 


Protection, the ſame ſhall be re- 


1 of the Enemy twenty - four Hours, one 
t of. the true Value thereof; and if it 


a2 Pritateer, or other Ship, Veſſel or Boat, are to 


be ithout any 


e haue been, after the Taking by 
Enemy, by them ſet forth as a Man of War, the 


formen-Qwners; to whom the fame ſhall be reſtored; 
—— for Salvage, the full Moiery-of the Value 
ef the Ship wich 


' rhrough-couſent,-or:/by Colluſion, c. boch Veſſel, 


ſeitedl t ane Meictyj tothe Crown, and the other to the 
Pynſceutur and if ſantaken by 4 King's Ship, the 
Seren thall.Forteit foo and be I for ſeven 


Nears“ Dein e 2 2 Ne 11:82 1592) w $4, a$-4 TR 4 


fr Parſans:belongiug.to; any of the King r'Shipsy ot 


Veſſel, 


Deductions ; and if ſuch Ship ſo re- 


Git Deductionn ono 
If any Ship, @etoſhall' be taken by a Privateer 


Een and alſo the Stüp's Tackle, Furniture, &. "of 


iha Rrinateet, pon of made thereof, in the Court 
ofs er: ur Court of Admiralty, hall be for- 


- 


to:any.,Merchantsflip in the 1 5 
ROLE or withdraw tliemſelves from the Ship o 
»y which 2 Prize ſhall be _ before — 

| after 


POL EST ASSvVin4a CR. gf 
after Notice given by the Agents of the Day appoint- 
ed for the Payment of Shares, or Bounty- money for- 
feit their Share of ſuch Prize and jar erage 
which is to be paid over to Greenmich Hoſpital; and 
if they run, a 
then remains of their Share in the Agent's: Hands. 
All Perſons, Agents, and others, who ſhall diſj- 
poſe of any Prize, ſhall, within three Months after 
the Day appointed for the firſt Payment, tranſmit to 
the Treaſurer of Greenwich Hoſpital, an Account of 
the Produce of ſuch Prize, together with an Account 
of the Payments of the ſeveral Shares to. the Captors; 
and all Perſons authorized to receive Bills for Bounty- 
money, ſhall like wiſe, within the Space of three Ca- 
lendar Months after the Day appointed for the firſt 
Payment, tranſmit a like — to the Treaſurer of 
the ſaid, Hoſpital; and all Agents and others wh 
ſhall diſpoſe of any Prize, or ſhall receive or 
of any Bills for Bounty, are within three Months af- 
ter the Expiration of three Vears to make out on Oath, 
taken — the Treaſurer of the ſaid Hoſpital; and 
tranſmit a like Account of the Produce and Pa 
of ſuch Prizes and Bounty - Money, and of all Sums 
then remaining in their Hands, which are to be paid 
over at the ſame Time to the: Lreaſures of the faid 
-Holp OO Ee? W det al 
Agents, &c. directed to „Ne and tranſmit ſueli 
Accounts, as aforeſaid, who ſhall.negle& or reſuſe ſo 
to do, ſhall forfeit 100 l. over and above the 
then in their Hands; one third toithe King, and the 
reſt to the Hoſpital. e 50 
If there appear any Feaud ar ColluGogroti.afulth | 
elende the Perſons concerned therein ſhall forſtit 
. 1004, over and above the Penalties: and;Puniſhments 
_ - inflited, by this Act; one third to the King zu die 
third to - Uſe of the ſaid Hoſpital; and onetthisd 
to the Proſecutor, © © [5 .43%3 $1 Bk yl 
No Privateers, touching at any of the American 
Plantations, ſhall carry from thence any Servant, with- 
| . out INST " the Owner, or any other Paris with- 


ter Notification, they ſhall loſe what | 
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put his Ticket of Leave to depart, but in all Caſes 
egg to the Lam of the Country. 
t \Majefty is impowered to give ſuch further 

Mues 850 Directions ro the Courts of. Admiralty, as | 

de dhe Judge proper. 

Offences committed on. bi Privmvcrs halt be 

— in ſuch Manner as the like Offences are 
on board his Majeſty's Ships of War. 

- Crimes committed on board of 


4 e only by Court Martial, n be tried 


the Penalty of g00l ſhall eriiſeic 
| Fyearly'|to the ———_ Greenwich Hoſ —_— 
-pies of all gi in their 
e and Judges' of the ſaid 
heir Se of Office; after 
to tranſmit the ſame to the 
ital at Greenwich, to be 
0 be il y any Perſon 
of which-Copies and affixing the 
to be paid by the A at the 
making the Regiſtry; and Regiſter negle&- 
e en ſhall forfeie'o0k © | 
ſhall be deemed and ſufficient 
» Þ | ncy of the or Perſons 
wo whom ſuch Letter e e ee be 


\ As fr Prizes bunu muse ſhall not be 
to be ſued by Run Men in the King's Service, 
.the ion of thres Years, unleſs the R's 
r taken off, and a Certificare produced "for 
and the Agent een, refuſe to pay 
or Bouaty- money. 
— of the wy may f aſe for the . 
neutral 
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7 Ste XV. 
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R Exc e ee 
e 


Wesen fin Fee u i 0800 into kes 
nination. At ——— — 
8 is a Fir an 
old ſtanding, wherein the principal Houſes are infared 
at the Value of 15000 Marks (which is aba io 
Sterling) to be paid in Cafe of their being buratz: the 
Inſured es ee rene eee 
thou Every one 

in this Office, or Fire Caſa, contributes to a Loſs in 
Proportion to what his own Houſe ſtands infured fer; 
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1 "of the laſt centh is che Exchange. 
a fourth, of 


many Caſes. 
th, A 
At per C, take a tenth of e. ads 
2 At r . rake a tenth of a temth, and 
F | . At 2 per C. take NN tenth, and f che laft 


I Firſt, at 5 pen Cenz. take 4, of a ten 
thing. of 
- the laſt . is the Exchange. yy * 
27 w laſt teoth is the Excha 
nh will be the Exchan 


KY x per C. the fifth oe en of «6th, will be 
NOIR "the ee ſth 3 
MA At tr C. take two ande of the tenth . 2 tent : 
7 for the change. Lo, 2 
3 Dd At 1 fer C. take a "tenth of « a tench. f. or the Ex. ; 
85 een tue 4 renab of a wech, and half of = : 


| a laſt tenth, adding the two laſt. 
I At 1 per C: rake a'tenth of a'tenth, 4 42 90 of 


: w 43 7 1 5 208 


| "hl tenth, adding the third and tenth. 
* At 13 C. take a tenth of a tenth and | rj Hirds 


| I "DE blonde] ang. 
1 At if pe C. take an tighth of à tentl -- 
t At 1 ber C. take a tenth. of a tenth, and 8 ef the 
laſt tenth, adding both tog her.. Mos 45 

At 1 per C. take'a tenth of a” word and three 
cighths of the laſt tenth. 2 | 2 0 n 

At 2 per C, take a fifth of > bk, 13 = PUR >: Ta 

At 2+ ter C. take a fifth of a tenth, and a fixteenth 
of the ſaid fifth. 120. 

At. 2 J per C. take a fifth ben tenth, Nt. 
the ſaid fifth, adding the two laſt. 

At 24 per C. take 2 fifth of a tenth, and an cighth of 


, the ſaid fifth, adding the fifth and eighth. 

X At 2+ per C. take a fourth of a tegth. 

3 At 24 per C. take a fourth of arenth, and the Ah, 

fe of the ſ:id fourth, _ | 

n At 3 per C. take a fourth bf u tenth and a fifth of 

| | the ſaid fourth; adding the fourth and — 85 

e | At z f per C. take a third of a tenth. } ING 

f At Jr per C. take a fourth of à tenth, — 
of the ſaid fourth, adding the fourth and two fifths, 

f At 23 per C. take a foutth of a tenth, and « half of 
le fle fourth; adding the fourth and half. * 

b 1 Ar pe C. rake a fifth of a fit. 3 


At 44 per C. take a fourth, andla fifth of a ech. 
At 5 po C. take half of a tenth. - 
At 31 per C. take half of 'a*renth, and a tenth of 
the ſaic Half, adding the half and the tent. | 
At 6 per C. take the half of a'tenthy and add a fifth 
of the ſaid half for the Exchange. 
At 3 take the Tourth ofa fourth for „ | 
G38: 4041 31 
Ar 620 C. take the third of e iſh 3 "ts 
At 1. ger C. take the half of a tenth and 155 of the 
Jad hath A 7 —_ | 
At 8+ per C.ctake the ewelfth, ' e 
At 10 per C. take the 5 N 
At 12 per C. take ch. 
At 15 per C. talce 6rembandhalf of the fad reot, 
4 e 67 whole. | 6 
N 1 fer 0.4 the ach. . [IR Na 
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At . take à tenth and an half, and the 
| fourth df the tehth, adviog the whole gabe 5 
At — take the fifth. 
At 22% per C. take the I eighth. « of 1 the. 0 | 
_ fifth, fort r ru 3s Bet Net e 
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1 - of the following Tables, Wen the Quo 
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Y enn e 9 4 5 2c 4x 
A A Table for Diſcounts or Rebates. Se 
Nate, m m. ſignifies multiply, and d. divide. ee 

For 1 per Cent. divide by 101. 

For 14 per C. d. by 81, ele ae of n 

For * by 82. ane A . 
For 2+ per C. d. by 41. 22 
For 7 9 m. 25 2, and 4. bo 7 er dle a 

ſeventh of an.cleventh. . * 
Far 4 per C. d. by 26, Sake ths belf of achirteenth. 


e 215 or take ithe third-of e "0 
vent 1 by A 
For b ger C. m. by-3.a00 d. by 53+. + 4 
For 6 per C. d. by 17. Ry 


For 3 per C. m. by 3 and d. by 43. 6807 
or 8 per C. Wen e by 4h or ho ip | 
third of a ninth, ...,. - r SEP 174 
For 8 Per. C. d. by 13. N 01's _ 
For 10 per C. d. by 31, or take the eleventh, 
| For 12 per C. m. by 3 and d "by 28, ale u. 
fourth of a ſfeventh.; 44 ck + 


For 12+ per C. d. by g or or take be ninth... 


For 132 per C. in; by 54.206 0 454 dnt . ; 
For 14 Per C. apy 0 W a 
For 1g per C. m. by 3 and d. b "WF 1 
For 16 per C. m. by 4 and d. Ou 4 
For 167 per C. d. by nap . 
For 274 per C. m. by 5 and F 


d: 279,25 RED 
For 18 per C. m. by 9 and d. by 999. ll. 
Fe .c0 br Ee ok . 


For 22% per C . UH and d. by 49, erte be 
ſeventh of a ſeventh. 


For ag per C. d 6 e ee 
| Tha-loemen Example reſumed and wrought by the 


preceding Fable. | ; 
46560 te e u Ho 
amn ation. = _ | 
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of * Nature; ad great 4 * peg the 
| Knowledge of arbitrating tbe _ . 
3 555 with Hai of rar Examples. Fad 0 
; LAY 2 2*8) N | 
Rbirration, in Magers of . Exthinge, 
is the moſt beneficial, as well as the moſt de- 
** fans of 5 to be thoroughly: ieform- 
9 
. Before any one ies himſelf to the Stud bf this 
' ©... Subject, it 5 neceſſary that he ſhould be well ſkilled 
| iin all the practical Operations. in regard to the redu- 
8 Lig of the Sterling Money of England into the foreign 
Monies of Exchange, and of Account, of all Places 
throughout Europe, according to the direct Courſes 
of Exchange eſtabliſhed for theſe: Deen and vice 


| 52 eri. Alſo, e 
2᷑. That he ſhould be ——— wich the Methods 


of converting Sterling Money into the Monies of 
Exchange, and of Account * all' other Places of 
Commerce wherewith England has no direct eſtabliſh- 
ed Courſes of Exchange, but is under the Neceſſity of 
making uſe of the intermediate Exchange of other 
„ together with the Nature of the Agios, and 
the Manner of converting their Bank Monies into cur- 
rent, and the reverſe: 
The Manger of eeglatiog all the foreign Mo- 
55 ies throughout Europe into thoſe of every other diſ- 
, tinct Country, either according to the dire# or inter- 
mediate Exchange; which makes a much greater Va- 
riety of Caſes, than thoſe, who are not thoroughly 
acquainted with this extenſive Subject. can imagine. 
4. It is preyiouſly neceſſary, alſo, to the entering 
8 upon a Knowledge of the Arbitration of Exchanges, 
Pans,” to know the intrinſic Value of forcign Monies, accor- 


ding to the moſt accurate Allys — have been 
. made for that 5 ; 
nnn 5: Laſt 


9 
» 
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5. Laſtly, it is requiſite to underſtand the general 


natural Cauſes of the Riſe and Fall of the Courſe of 


Exchange between Nation and Nation, or between 
one trading Nation and another in the ſame Nation. 

"That I may communicate my Meaning with the 
ter Perſpicuity, it may be proper, for the Satis- 
action of others, as well as practical Merchants and 


Remi ters, to premiſe, That as the Advantages to be 


made by underſtanding how to arbitrate the ON 
change at all Times, and in reſpect to all Places, 

pend on the general Riſe and Fall of the Prices o 

change between one Nation and another; ſo that Fr 


and Fall depends on the Balance of Trade being ei- 
ther in Pavour of, or againſt a Nation. | 


That the Courſe of Exchange is the Criterion. 1 


the Balance of Trade, has heen allowed, not only bß7 


great Stateſmen and ſpeculative Politicians, but by * 


moſt ſkilfu} and ſagacious practical Traders. 


As this Matter is put in à very rational and fami- 
liar Light by thoſe able and diſtinguiſned Merchants 
of the Gy of London, who were inſtrumental, in Con- 
junction with the late ever memorable Earls of Hali. 


fax and Stanbope, in defeating the French Treaty of | 


Commerce in the Year 1712; I ſhall quote their 
Reaſoning upon this Point from the Britiſh Mer. 
chant; in Conſequence of which, the practical Ap · 
plication of what we ſhall communicate on the Topic 
under Conſideration, will appear the more intelligible. - 

*« 'Suppole, ſay they, the Tenant in Wilghire is to, 

« pay for Rent 1001. to his Landlord'in London, and | 


the Meollen Draper in London is to pay the like 


« Sum to his Clot bier in Miliſbire; both theſe "Debts. 
% may be paid, without tranſmitting one Farthing 


from one Place to another by Bills of Exchange, or 


« by kxchanging one Debtor for the other, thus; that 
de is, the Tenant may receive the Landlord's Order tr. 
mo y 1001. to the Clothier in the Cquntty; and the 
oollen Draper may receive his Clothier's Order 
to pay the like Sum to the Landlord in Town. _ _ 
my 18 * . « Thele 
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N For 4225 . n „ 
_ 2,070 ers are proper 0 
4 N the Debts be Eng by chem, that 
7:4 pollen Draper in N 
„ On, . W Ng | ACE 5 
Albers ©, Landlord. enant. e Country, in- 
ee Wy 22 0 Draper in Town, is become. 
4 Debtor co. the Clotbier : And when, theſe Orders. 
nee complicd wich, the. WO ny between. Landon 
80 and the Country are 25 d. without ſending 
„ene Shilling in . Specie 1 — the one to ghe other. 
45 like Manger, FE Mare: houſe Man in London 
* is indebted in 1007 for Stuff to the Weaver in 
„ Nerwich, and the, Linen Draper. in Norwich i 15 in · 
* & meh in the like Sum to the Hamburgh ee. 
. Both theſe. Dehrs may be paid by 
| 85 4 "Bills 4 te xch Ange, or the Exchange MX One 
= 6c : Prior, or.th he ihe, grher,, V placing one Bae 
3 the oth er's 3 that is, the  Ware- 
| *-may 8 the, Order of his Weaver to on | 
6, to the Hamburgh . 4 and the Linen Dra- 
EY « per may, receive the. cder/ of the Hamburgh Mer- 
$, a chant to. Pay. the like am to the Weaver. Theſe 
8 Orders are Bills of Exchange: T The Debtor in one 
3 Place is char d for the Dehtor in the other; and 
thus bath Deb dau 1 paid without ſending one 
5 82 log 5 he Deva T9, 1 one N ta the 
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N. 1 both Places. Are. 
BE Th not de Quantity of Debts 
ce” on both 805 4 2 5 7 1 Bills of Exchange: 


The Balance mult be ſent in Money from the City 
2 qu; w ence th he greateſt Sums Ke: Or Loc Ke. 


$457 the Tae e Laden _ Nonwich,. 
x e . mer gwes 10,0007. to the * — and, the 
2 er more 4s 9000 l, to t he. former vit is 
1 magie e Rr y the Debts of 29994 og cach 
5 «Side can, F, harged by Bills o Exchange; the, 
1 10 Ba] ge of 8 Nantes lent either rom Landen, 
1 © or 175 vme och her Place indebted to Londen, ee, 
| $ l Aecdunt * berweng be ba he * Lit ties. . 
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3K Let us ſuppoſe then, that to ſend and inſure 


7000 J. in Specie to Norwich would colt g. or 205. 


den eent. which of the Debtors in Londa would be 


willing to be at this Charge ꝰ It is natural to be- 


t ieve, that every one will. ſhift it off from himſeif, 


_ *, that every one will endeavour to pay his Money by | 
**. a Bill of Exchange; it is natural to believe, that 
 ©-every obe, rather than ſtand the Coſt and Hazard 


Jof ſending 100 l. in Specie, would pay 100 f. 5 5. 
in London for a Debtor in Norwich, upon Condi- 
tion that the ef Debror ſhould pay mats for 
him in that City. 9837 

By which Means whe Miene Debtor would pay 
s his Debt of 100 J. in London with leſs than that 


L. Sum, while the London Debtor would be obliged to 


give more than that Sum for the Payment of an 100. 
„in Norteich. And if ſuch for Years together were 
< the Courſe of Exchange between London and Wor- 
< wich, there could be no ' Queſtion to which of the 
« two Cities a Sum muſt be ſent in Specte to pay 
the Balance; that City undoubtedly pays the Ba. 9 
<< lance that gives more than the Par; that undoubt- 


d edly receives the Balance, that gives lefs than the 


Par for Bills of Exchange. The Courſe of Ex- 


change in this Caſe would ſufficiently decide that the 


Balance of Trade is on the Side of that City that 
rocures Bills of Exchange upon the moſt eaſy 
NY ro J have taken Examples from two Engliſh 


4 Cities where the Money is of the ſame Denomina- 


« tion, and the ſame Quantities are equally at Par tf 
both: ut the Caſe is the very ſame between two 
Cities, where the Denominations of the Money are 
different, as long as any certain Quantity of Mo- 
<< ney:in;the one can be reduced to a Par or Equality 


with any certain 2 of Money in the other. 


For Exam The old French Crown was juſt 
s « equal or par: to g4 * Pence Enghſh ;, 4442 of hh K 
Fe Crowns were juſt par or equa] to an 100 J. Ster- 
7 way 2 1713; ; bur what i is ; the * at preſeat | 

| " ling. 
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London and Paris, amounts to 95. 3 d. ow $44 . 


3 


given more or leſs than 


ling. Every Farthing 
54 4, for a Crown, in à Bill of Exchange between 


by *-Lronns, or upon ſo many Times 54 . 
* Suppoſe then the Courſe of Exchange between 
10 London and Pari ſtood thus heretofore. If a Man 


in Poris, indebted to London, paid a Farthing leſs 
than the Par for a Bill of Exchange 
to pay 54 d. there; the Parifiax paid his Debt of 
100 J. to London by a Bill of Exchange that coſt 
"4 him in Paris 98. 3 l. leſs than that Sum; and if a 
Merchant in London gave a Farthing more than the 
„ Par for a Bill of Exchange upon Pari) to pay a 


French Cron, the Londoner gave 9s; 3d. more 


6 than IRS far a Bill WE dee 
Hin Pers: wire? 


If ſuch was the Courſe of Exchange berween 


| « «Londen and Paris; it the firſt gave abovythe Par, 


«© and the ſecond leſs than Par, for Bills of Ex- 


Fe 10 change to pay their reſpective Debts, there can be 
* no Doubt that Bills of Exchange were more eaſily 
e. to be had in Paris than at London; and conſe- 


« quently: hat greater Sums were due from the lat- 


ter than the former, and that we paid a Balance 
upon our Trade to that Kingdom. And as the 
Price roſe here to a Penny or two Pence above the 
Par, or fell there ſo much below it, it ſhewed ſo 
much 75 greater Scarcity here, and the greater 
Plenty there, of Bills of Exchange; and that ſo 
„ much the greater Balance of Bullion was going 


«hence, by Means of our Trade in that Country: 
Here let the intelligent practical Merchant and 


| Member St. make his Obſervations on what we 
mean by the intrinſic Arbitration of the Exchanges, 


which need not be further enlarged upon, if he con- 


1 * the due Application of — an has been faid 3 
 this:fingle Caſe bein ng as good às a MultitudeG. 
8 "he 9 e | 
en thus : If the City of Bourdeaux owes 100;o0co 
Cunces of Silver at . and ſends Wines and 
| % N / Bra dies 


aſoning may be further carried 


6 * 


| . „ 427 
Branihcs, to. Helland: fer 260000 Ouncesz and if 
Halland ſends Specie d Paris for 100,000 Ounces | 
due to the Bankers a at Bourdeaus; and with theſe the 
Specie Merchants at Paris remit and pay the 200,000 
Ounces they owe to Halland: In this > Caſe, the Ex- 
change between Bowrdeaux. and Paris, Bourdeaux and 
Holland, and Paris and Holland, will be at a Par; 
| there will be no. Variation but what proceeds from 
the Commiſſion of the Negotiators e in the 
Returns. wa 

But in regard that the Coin in Haney is hated 
by Livres, Sols, and Deniers, and in Holland by Flo- 
rins, Stivers, and Groots ; that the Coin in Uk ; in 
Holland differs in the Standard, Bulk, and Mark, 
from that uſed in France; the Computation of the 
Fw es is made by the exchanging ſo-many Dutch 
| or a French Exchange Crown. And altho” 
| 0 50 at ft View does not ſeem to denote that the 
Exchange is ſo much per cent. over or under Far, yet 
in reality it is ſo; and the Banker concerned in the 
' Dutch Exchange knows how to calculate this Par in 
the Tale of French Crowns, and Dutch Groots. So 


that the Exchange between London and Paris, and 


Paris and Amſterdam, &c. is in Effect carried on juſt 
as it is between London and Wiltſhire, or London and 
' Norwich ; only with this Difference that the Ac- 
compts are kept in other Languages, and that the 
Charge and Riſk of ſending Money from Landon to 
Paris, ot from Paris to Amſterdam, is greater than 
that of ſending it from London to Miliſbire or Nyr- 
wich; and when the Balance of Trade with Amferdam 
is againſt Paris, the Exchange at Paris will be from 
5 to 6 per cent. above the Par by Bills on „ 
whereas it will ſeldom exceed an half aboye Fer be- 
tween London and Norwich. 
_ ** Whether France pays Livres, Sols, and Deus for 
Rials of Plate and Maravedies, new or old, in San; 
for Cruſadeez or Milreas in Portugal; for Guilders, 


R Dallars, or Mart lubs, in the North; for Pounds, 


ae and Sterling; for Merks, Prafters, | 
and 


7 7 \ — 
WY — 0 . 
— — 
C - 
, 
— 


4 ibs rod Eee 


and Dbcats, in ah: the Par of the Exchange is al- 
vaye Ounce for Ounce of Sifyer, or rather or Gold, 
© that being of eafier Carriage, and moſt commonly is 
- tranſported in the Balance” of Trade; and the Com- 
tions” and 'FvaJuations of the Exchange vill 
iy every where Wich our firſt Examples. 
Trang owes a Balance in Trade to Flanders of 
188 000 Ounces ; "Flanders to Holland of 100,000 
Ourices';” Follend: to Enzland of 100, coo Ounces : 
land to Spain, of 100,000 Ounces ; Spain to Haß 
bf *100;000 Ounces; Hay to Cermam of 100,000 
-- Ounces Germany to France of 100,000 Ounces ; the 
8 may be carried on at Par between all theſe 
Countries, | without any Tranſportation of Gold or 
Siet. But as the Balance of Trade grows que gra- 
ga from one Country to any other by an Impor- 
./ + rition of Commodities, the Variation of Exchanges | 
follows in the fame Proportion. 
Aid it is che Bose of the Balto general 
| Metthaiit, and the 2 8 Remitter, to ſpeculate 
Where the Balance of Trade lies among the European 
ations't all Points of Time; for by that Means he 
may embrace lis Opportunities of Advantage, and 
heſe almoſt daily, between ſome Nation or 137 
rovided his Credit and Correſpondence are duly eta 
| diſhed to admit thereof. i 
Prom what has been faid. the N may ie. 
the Utihty of knowing the intrinſic Arbitration of 
_» Exchange'by comparing che Courſes with the real c 
| {hs Value of Money 
._ © © ** Another Method of conſidering the Atbicration of 
| Exchapges is founded upon comparing che various 
oceaſionat Prices of Exchange together between Na- 
tion and Nation; in order ' to Fay Over at all IN 


the e e Ot the. Nr 
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| advantageous Occaſion eſcape his Cognizance. 

- Before I enter upon the Illuſtration of this Matter 
by Examples, it wilt be proper to obſerve, that in 4 
Compariſon ot Combination: of the Courſes of Ex- 
change of ſeveral Places together, tis rare, very rare 
inderd, that they 
Equality of 88 the Reaſon whereof muſt be 
obvious to every one who conſiders that the Balance 
of Trade differs between diſſorent Nations; and con- 
ſequently, from what has been ſkid; the Courſes of 
Exchange will be in Favoury, orvotticrwiſe; f ſome 
Nations, vrhem compared with others. . 
Ibis) beiug the Caſe, ——— 4 cbe Er- 
change Negotiator conſiſts in vigilantly obſerving 
from a+ dues Comphi 
greateſt, Inequ 
S 3 — be made by drawings; anch remit 
ting to certaim Places preſerubly to others 7570/1 

But the 
e 


happen to ariſe, from 4 Compariſon of 


thoſe: Courſes only, where the general · Curreney of a 


Trader's Baſineſs lis. On the! „from the 
Circumftantes| and the Nature of the Frade of Tuch 
Cduntries, che Riſe and Fall of the Coui ſes may ge. 
n an Equality of Proportion, 
an only oer or ſeſdom to admit of any xera 
profit by the Exchange. Whence it is, that thoſe 
ho are unacquainted with tlie Niceries of their Com: 
2 there are little or no Ad 
to other Places with which they do not hap- 

pen to have any Tranſactions-. This is an 66 
iſtake z nay; 1 2 Merchant has Dealing witfi to or 
three different Nations, tis very rare but conſiderable 


to ebb and flow in an eact 


riſon oi the Courſes,” where the _ 
ality: of Proportion lies; for there lies 


greateſt-Profit'16. be malle this Way does 


— 


> noe. 


Advantages are to be made by knowing how to arbi- - 


trate the Exchanges with Accuracy: od: the more 


general his Correſpondence is with 'vatious" Nations, 


the gleater Opportunities he has of rea Benefit 
by his ſuperior Skill in re his Branch" of mercant 
Science, ian 1 * | N N * 418881 
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to take his Meaſures accordingly;/ and not to let the 1 


. 
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Arbitration of Exchianges muſt be conſidered een os 


cover whether Ne can fulfil his Orders upon 


4 in caſe he finds the 
| with, Loſs, he then writes to his. Corre 


ha a 4432 Wore 4 * 4 3 0 \ . 1 * . : 
os - ; N : * = 
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two diſtin: Heads, vn. Simple and Compound. 
8 Simple Arbitration, yay Prices of Exchange 


from one Place are genęralſy given to other two, in 


order to find the Price hetween the ſaid two, which is 


cCeualled abe arbitroted' Price of Exchange. Or, if a 
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